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In the District Court for the Territory of Alaska,

Third Division.

Equity No. A-1061

CACHE CREEK MINING COMPANY,
a Co-partnership,

vs.

NICK BALABANOFF,

Plaintiff,

Defendant.

COMPLAINT

Comes now the plaintiff and for cause of action

complains and alleges, as follows, to-wit:

I.

That the plaintiff is a Co-partnership consisting

of R. H. Kellogg, C. P. Morgan, Pearl E. Kellogg,

Josephine L. Kellogg, Laurence Sowles, and Martha

Aldrich, doing business under the firm name and

title of Cache Creek Mining Company.

II.

That the plaintiff is the owner of certain placer

mining claims located on Nuggett Creek, tributary

to Cache Creek, in the Yentna Mining District,

Talkeetna Recording Precinct, Third Division, Ter-

ritory of Alaska, hereinafter more particularly de-

scribed, and is engaged in placer mining on said

placer claims under Provisional License Number
38-453, issued by the Treasurer of the Territory of

Alaska on May 5th, 1938, for the year 1938.
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III.

That the said Nuggett Creek is a natural, non-

navigable water course and is embraced throughout

its length from source to mouth by placer mining

claims which [2] are designated by numbers run-

ning consecutively from the claim known as *' Dis-

covery" each way, and said numbers are followed

by the word ''below" if the claim is downstream

from "Discovery,'' or by the word "above" if the

claim is upsti-eam from "Discovery/'

IV.

That the plaintiff is the owner of "Discovery"

and all claims below Discovery on Nuggett Creek;

also, "Number Four (4) Creek Claim Above Dis-

covery," and a group of claims known as the "El-

dorado Group," located on the left limit of Nuggett

Creek extending 7920 feet from Number Four (4)

above upstream toward the source of Nuggett

Creek; also, claim known as "low^a Bench Claim"

on the right limit of Nuggett Creek adjacent to

Numbers 3 and 4 Below Discovery; also, a bench

claim known as "Bessie Bench Claim" on the left

limit of Nuggett Creek adjacent to claims num-

bered One (1), Two (2), and Three (3) Above
'

' Discovery. '

'

V.

That the plaintiff is engaged in hydraulic min-

ing on said Iowa Bench Claim, using the w^ater of

Nuggett Creek conveyed to the site of said mining
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operations by a ditch constructed by plaintiff's

predecessors in interest, which said ditch has its

intake on the Right limit of Niiggett Creek on Num-

ber Nine (9) above Discovery, and is known as the

''Old Company Ditch" or the Herrendon & Jacobs

Ditch, and the water thus conveyed is necessary to

plaintiff's mining operations.

VI.

That plaintiff's predecessors in interest also con-

structed a ditch known as the "Price Ditch" or

"Price and Martin Ditch," subesquent to construc-

tion of the Old [3] Company ditch, having its in-

take on Number Ten (10) Above "Discovery" on

the left limit of Nuggett Creek, for the purpose of

mining claims below Discovery and said "Price

Ditch" is on claims belonging to plaintiff, namely,

the Eldorado Group claims and Bessie Bench and

is a necessary and valuable appurtenance to said

claims and is the sole property of the plaintiff,

though not being used by plaintiff at present.

VII.

That the defendant is engaged in placer mining

on claims numbered One (1), Two (2), and Three

(3) Above Discovery and Number Three (3) South

Bench Claim, and is constructing a flume to the in-

take of the Price Ditch on No. 10 Above and threat-

ens to divert the water of Nuggett Creek into said

ditch for mining purposes on the claims numbered

One (1), Two (2), and Three (3) Above, and is
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constructing a pipe line from a point on said ditch

opposite said claims to said claims, and in doing so

is trespassing on the property of the plaintiff.

VIII.

That the waters of Nuggett Creek during low-

water season are not sufficient for two sets of min-

ing equipment, plaintiff's and defendant's, and if

the defendant is not restrained and enjoined from

diverting the waters of Nuggett Creek from a point

above the intake of the "Old Company ditch,'' now

being used by plaintiff for its mining operations, he

will do so to the great and irreparable damage of

the plaintiff.

IX.

That the rights of the plaintiff to all of the water

of Nuggett Creek have been established by a court

of [4] competent jurisdiction, which fact is well

known to the defendant; but, notwithstanding such

knowledge and information, the defendant mali-

ciously persists in his intention, plans, and prep-

arations to divert the waters of Nuggett Creek, as

aforesaid.

X.

That the plaintiff has no plain, speedy or ade-

quate remedy at law.

Wherefore, plaintiff prays for a writ of injimc-

tion restraining and enjoining the defendant, dur-

ing the pendency of this cause, from diverting the

waters of Nuggett Creek, and from trespassing

upon the property of the plaintiff and from pro-
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ceeding with his plans and preparations to divert

the waters of Niigg-ett Creek, and that upon hear-

ing of this cause the said injunction be made perma-

nent and defendant be forever barred and estopped

from having or claiming any right, title, or inter-

est in and to the said waters of Nuggett Creek;

plaintiff prays further that it have judgment for

its costs and disbursements herein had and ex-

pended, and for such other and further relief as to

the Court may seem equitable and just in the

premises.

W. N. CUDDY
Attorney for Plaintiff.

United States of America

Territory of Alaska—ss:

R. H. Kellogg, being first duly sworn on oath

states: That he is one of the partners comprising

the partnership known as the Cache Creek Mining

Company, plaintiff named in the foregoing Com-

plaint; that he has read the same and knows the

contents thereof, and that the allegations therein

contained are true, as he verily believes.

R. H. KELLOGG
Subscribed and Sworn to before me this 11th day

of July, 1938.

[Notarial Seal] W. N. CUDDY
Notary Public in and for Alaska.

My commission expires: 8-29-1941. [5]

[Endorsed] : Filed Jul. 13, 1938. [6]
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[Title of District Court and Cause.]

ORDER ALLOWING AMENDMENT BY
INTERLINEATION.

This matter coming on regularly for hearing be-

fore the Court on oral motion by W. N. Cuddy, esq.,

said motion being consented to by Clyde R. Ellis,

attorney for the defendant, and the Court being

fully advised in the premises that the plaintiffs be,

and they hereby are, allowed to amend their Com-

plaint, heretofore filed herein, by interlineation in

the following particulars:

That the title of said cause be changed to read as

follows: R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laurence Sowles,

and Martha Aldrich doing business under the firm

name and title of Cache Creek Mining Company;

and that paragraph I be amended by changing the

period to a comma and adding the following phrase,

''doing business under the firm name and title of

Cache Creek Mining Company."

It is further ordered that the titles of all other

pleadings filed herein be considered to be amended

to conform hereto.

Done by the Court, at Anchorage, Alaska, this

23rd day of August, 1938.

SIMON HELLENTHAL
District Judge [11]

Entered Court Journal No. A-8 Page No. 99 Aug
23 1938
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Receipt of a copy of the foregoing Order, and

due and timely service thereof is hereby aclaiowl-

edged this 24th day of August, 1938.

CLYDE R. ELLIS
Attorney for Defendant

[Endorsed] : Filed Aug. 23, 1938. [12]

[Title of District Court and Cause.]

ANSWER
Comes now the defendant and for Answer to

plaintiff's Complaint, admits, denies and alleges:

I.

Defendant does not possess sufficient knowledge

or information to form a belief as to whether the

allegations contained in Paragraph I of plaintiff's

Complaint are true or false, and therefore denies

the same.

II.

Defendant admits that the plaintiff is the owner

of certsiinmg placer mining claims located on Nug-

get Creek, a tributary to Cache Creek in the Yentna

Mining District, Talkeetna Recording Precinct,

Third Division, Territory of Alaska, and admits

that plaintiff has a license to engage in placer min-

ing; but defendant denies that plaintiff owns all of

the mining claims described in its complaint, which

will be more particularly denied hereinafter.
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III.

Defendant admits the allegations contained in

Paragraph III of plaintiff's Complaint.

IV.

Defendant admits that the plaintiff is the owTier

of Discovery and certain claims Below Discovery

on Nugget [13] Creek; but defendant denies that

plaintiff owtis No. 4 Creek Claim Above Discovery,

and denies that plaintiff owns a group of claims

knoANTi as Eldorado Group, located on the left limit

of Nugget Creek, extending 7,920 feet from No. 4

Above, upstream toward the source of Nugget

Creek. Defendant admits that plaintiff owns Iowa

Bench Claim on the right limit of Nugget Creek

adjacent to Nos. 3 and 4 Below Discovery; but de-

nies that plaintiff owais a claim known as Bessie

Bench Claim on the left limit of Nugget Creek ad-

jacent to Claims Nos. 1, 2 and 3 Above Discovery.

V.

Defendant admits that plaintiff is engaged in

hydraulic mining on said Iowa Bench Claim, using

the water of Nugget Creek conveyed to the site of

said mining operation by a ditch constructed by

plaintiff's predecessors in interest; but denies that

the ditch has its intake on No. 9 Above Discovery;

but alleges that the intake is on No. 6 Above, which

is owned by defendant.
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VI.

Defendant admits that plaintiff's predecessors in

interest also constructed a ditch known as the Price

Ditch, or Price and Martin Ditch, subsequent to

construction of the old company ditch. Defendant

denies that the intake of said ditch is on No. 10

Above Discovery on the left limit of Nugget Creek,

and denies that said ditch crosses or is upon claims

owned by plaintiff ; but alleges that the intake is on

No. 7 Above, w^hich is owned by defendant. Defend-

ant denies that the ditch now belongs to plaintiff,

but admits that the same is not being used by plain-

tiff at the present time. [14]

VII.

Defendant admits that he is engaged in placer

mining on Claims Nos. 1, 2 and 3 Above Discovery

and other claims owned by the defendant, and ad-

mits that he is constructing a flume ; but denies it is

on No. 10 Above Discover^ and denies that he is

threatening to take all of the water of Nugget

Creek; and denies that he is trespassing on the

property of the plaintiff, but alleges that he was

merely consti'ucting a dam and ditch in order to

more efficiently utilize one-half of the water of Nug-

get Creek to operate defendants claims.

VIII.

Defendant denies each and every allegation con-

tained in paragraph VIII of plaintiff's complaint.
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IX.

Defendant denies each and every allegation con-

tined in paragraphs IX and X of plaintiff's com-

plaint.

For a further and separate answer defendant

alleges

:

I.

That the defendant, since the month of May, 1932,

has been and is now the legal owner of Claims Nos.

1, 2 and 3 Above Discovery on Nugget Creek by

right of purchase, subject to the paramount title

of the United States of America j that the defendant

has been in possession of and has mined said claims

continuously during the summer mining seasons

each and every year since the date of purchase;

that defendant and defendant's predecessors in in-

interest have owTied by right of discovery, location

and purchase, and have continuously mined said

claims during each and every year for more than

twenty years immediately passed. That defen- [15]

dant's predecessors in interest, in staking said min-

ing claims, included in the boimdaries of said claims

both banks of Nugget Creek at the points of staking.

II.

That in their mining operations aforesaid, of

claims Nos. 1, 2 and 3 Above Discovery, until the

bringing of this action by plaintiff and the issuance

of the injunction by this court, defendant and his

predecessors in interest have had an uninterrupted
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adverse notorious use and possession of approxi-

mately one-half of the water that flows in Nugget

Creek and have continuously used the same in their

milling operations for more than twenty years last

past. That more than one-half of said water, during

the dry season of the year is necessary for the suc-

cessful operation of defendant's claims.

That during the dry season of the year, sufficient

water flows in Nugget Creek to operate four giant

nozzles.

III.

That during the months of July, 1938, the de-

fendant staked Claims Nos. 4 and 5 Above Discov-

ery on Nugget Creek, and during the month of

June, 1938, defendant staked Nos. 6 and 7 Above

Discovery on Nugget Creek. That thereafter de-

fendant duly filed his location notices as required

by law. That Claims Nos. 4, 5, 6 and 7 adjoin and

are immediately above Nos. 1, 2 and 3 Above Dis-

covery on Nugget Creek and embrace both banks of

said Nugget Creek. That the defendant is now the

legal owner of said claims, subject to the paramount

title of the United States.

IV.

That said claims Nos. 4, 5, 6 and 7 when so staked

by the defendant was unappropriated land of the

[16] public domain.

V.

That the intake of the Price or Price-Martin

Ditch, mentioned in plaintiff's complaint is situated

on No. 7 Above Discovery on Nugget Creek.
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VI.

That althoui^li plaintiff's predecessors in interest

formerly constructed this ditch, the same is now

located and situated on the public domain. That

plaintiff and its predecessors in interest have aban-

doned said ditch, and have not used the same since

the year 1927, and are not now using or attempting

to use the same.

VII.

That the plaintiff is now wilfully and wrongfully

attempting to appropriate to its own use all of the

waters of Nugget Creek and thereby deprive this

defendant from the use of one-half of the water to

which defendant is justly entitled.

VIII.

That the sum of $1,000 is a reasonable sum for

the court to allow defendant as attorneys fees for

defending this action.

Wherefore: Defendant having :^ully answered

plaintiff's complaint prays for a decree of this

court that the plaintiff complaint be dismissed, that

the defendant be decree to be the owner of one-half

of the water of Nugget Creek, and that the plaintiff

])Sij to the defendant the sum of $1,000 as a reason-

able attorney's fee, together with defendant's costs

and disbursements incurred in this action.

JULIAN A. HURLEY
CLYDE R. ELLIS

Attorneys for defendant. [17]
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United States of America

Territory of Alaska—ss.

I, Nick Balabanoff, being first duly sworn depose

and say that I am the defendant in the above en-

titled action ; that I have read the foregoing answer,

know the contents thereof and that the same is true

as I verily believe.

NICK E. BALABANOFF

Subscribed and sworn to before me this 25th day

of January, 1939.

[Notarial Seal] CLYDE R. ELLIS
Notary Public for Alaska

My commission expires June 11, 1942.

Receipt of a copy of the foregoing Answer and

due and timely service thereof is hereby acknowl-

edged this Plaintiff day of 193

ROY BUNN
Attorney for plaintiff

[Endorsed] : Filed Jan. 26, 1939. [18]

[Title of District Court and Cause.]

REPLY

Come now the plaintiffs and for reply to the new

matter alleged in the defendant's answer, state:

I.

That as to the things and matters alleged in Para-

graph I of said new matter, the plaintiffs have
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neither knowledge nor information sufficient to

form a belief, and therefore deny the same.

II.

Plaintiffs deny the allegations of Paragraph II,

thereof.

III.

Replying to Paragraph III thereof, the plaintiffs

deny that the defendant is the owner of claims 4, 5,

6, 7, Above Discovery on Nuggett Creek,

IV.

Replying to Paragraph IV thereof, the plaintiffs

deny that claims 4, 5, 6, and 7 Above Discovery on

Nugget Creek were imappropriated land of the pub-

lic domain as therein alleged. [19]

V.

The plaintiffs deny the allegations of Paragraph

V. thereof.

VI.

Replying to Paragraph VI. thereof, the PLAIN-
TIFF ADMITS that its predecessors in interest

constructed the Price Ditch, but DENIES that the

same is located on the public domain, and that it

has been adandoned.

VII.

Replying to Paragraph VII. thereof, the PLAIN-
TIFF DENIES that its appropriations of the

waters of Nugget Creek are wrongful, and that

such appropriation is for the purpose of injuring

the defendant, and the PLAINTIFF further DE-
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NIES that the defendant is justly entitled to one-

half of the waters of said Nugget Creek.

VIII.

PLAINTIFF DENIES the allegations of Para-

graph VIII. thereof.

Wherefore, plaintiff prays as in its original com-

plaint.

W. N. CUDDY
Attorney for plaintiff

United States of America

Territory of Alaska—ss:

W. N. Cuddy, being first duly sworn on oath de-

poses and says: That he is the attorney for the

plaintiff in the above-entitled cause, and makes this

verification for and on behalf of the plaintiff, for

the reason that neither of the persons comprising

the plaintiff co-partnership is present in Anchor-

age, Alaska, where this verification is made ; that he

has read the foregoing reply and knows the con-

tents thereof, and that the statements and allega-

tions [20] contained therein are true as he verily

believes.

W. N. CUDDY
Subscribed and sworn to before me this 14 day of

March, 1939.

[Notarial Seal] ROBERT S. BRAGAW
Notary Public in and for Alaska

My commission expires: 5/17/41.

[Endorsed] : Filed Mar. 18, 1939. [21]
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[Title of District Court and Cause.]

PETITION FOR APPEAL

The above-named defendant, Nick Balabanoff,

conceiving himself aggrieved by that certain portion

of the Decree made and entered in this cause on the

22d day of August, 1939, by the above-entitled court,

wherein said final decree determines that the plain-

tiffs have a first, prior and superior appropriation

in and to the waters of Nugget Creek, in the

Yentna Mining District, Talkeetna Recording Pre-

cinct, Third Division, Territory of Alaska, to the

extent of three hundred sixty miner's inches, meas-

ured in accordance with the California definition of

a miner's inch; and, insofar as said final decree re-

strains and enjoins defendant from taking, divert-

ing or using the waters of said Nugget Creek so as

to prevent plaintiffs from the free use and enjoy-

ment of their prior appropriation, does hereby ap-

peal from said part of said final Decree to the

United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons specified in the as-

signment of errors which is filed herewith, and he

prays that this appeal may be allowed and that a

transcript of the record, papers and documents [22]

upon which said Final Decree was made, duly au-

thenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit at San
Francisco, California.
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. Dated this 10th day of November, 1939.

THOMAS M. DONOHOE
Attorney for Defendant-Appellant.

[Endorsed] : Filed Nov. 13, 1939. [23]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL

This day came Nick Balabanoff, the defendant in

the above-entitled action, and presented his petition

for an appeal, and assignment of errors accompany-

ing the same, which petition, on consideration of

the Court, is hereby allowed and the Court allows

an appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit from that part of the

final Decree rendered in said cause on the 22d day

of August, 1939, by the above-entitled Court with

respect to the provisions in said decree wherein it is

held that the plaintiffs have a first, prior and supe-

rior appropriation in and to the waters of Nugget

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Division, Territory of

Alaska, to the extent of three hundred sixty miner's

inches, measured in accordance with the California

definition of a miner's inch, and wherein defendant

is restrained and enjoined from taking, diverting or

using the waters of said Nugget Creek so as to pre-

vent plaintiffs from the free use and enjoyment of

their prior appropriation, upon the [27] filing of a
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bond in the sum of two hundred fifty dollars

($250.00) with good and sufficient sureties to be

approved by the Court, which bond shall be condi-

tioned to the effect that said defendant shall prose-

cute his appeal to effect and shall answer all costs

if he fail to make good his said plea.

Dated at Seward, Alaska, this 13th day of No-

vember, 1939.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No. S-6 Page No. 226

Nov 13 1939.

[Endorsed] : Filed Nov. 13, 1939. [28]

[Title of District Court and Cause.]

CITATION ON APPEAL

To the Plaintiffs, R. H. Kellogg, C. P. Morgan,

Pearl E. Kellogg, Josephine L. Kellogg, Laur-

ence Sowles, and Martha Aldrich, and to their

attorney Warren A. Cuddy:

You and each of you are hereby cited and admon-

ished to be and appear at a session of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to be holden at the City of San Francisco, Cali-

fornia, in said circuit, within thirty days from the

date hereof pursuant to an order allowing an ap-

peal, duly entered in the Clerk's Office in the Dis-

trict Court for the Territory of Alaska, Third Di-

vision, at Seward, Alaska, in that certain action
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wherein you are plaintiffs and Nick Balabanoff is

defendant, as above-entitled, and wherein the said

Nick Balabanoff is appellant, to show cause, if any

there be, why the Final Decree entered therein on

the 22d day of August, 1939, and that portion

thereof wherein said final decree determines that

the plaintiff have a first, prior and superior appro-

priation in and to the waters of Nugget Creek, in

the Yentna Mining District, Talkeetna Recording

Precinct, Third Division, Territory of Alaska, to

the extent of three hundred sixty miners' inches,

measured in accordance with the [32] California

definition of a miner's inch, and insofar as said

final decree restrains and enjoins defendant from

taking, diverting or using the waters of said Nug-

get Creek so as to prevent plaintiffs from the free

use and enjoyment of their prior appropriation

shall not be reversed and corrected and why a

speedy justice should not be done to him, the said

Nick Balabanoff, appellant, in his behalf.

Witness the Honorable Simon Hellenthal, Judge

of the District Court for the Territory of Alaska,

Third Division, and the seal of said Court hereunto

affixed this 13th day of November, 1939.

SIMON HELLENTHAL
Judge of the District Court for

the Territory of Alaska, Third

Division.

Attest

:

[Seal] M. E. S. BRUNELLE
Clerk of said Court.
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Service of the foregoing Citation on Appeal by

receipt of copy thereof acknowledged on this 18th

day of Nov. 1939.

W. N. CUDDY
ROY BUNN
Attorneys for the Pltfs. [33]

United States of America

Territory of Alaska—ss:

I, M. E. S. Brimelle, Clerk of the District Court

for the Territory of Alaska, Third Division, do here-

by Certify that I did, on the 14th day of November,

1939, serve upon W. N. Cuddy and Roy Bimn, at-

torneys for the plaintiffs and appellees in the fore-

going entitled action, a full, true and correct copy

of the foregoing Citation on Appeal by depositing

in the United States Post Office at Seward, Alaska,

enclosed in an envelope with the postage prepaid

thereon and addressed to the said W. N. Cuddy and

Roy Bmin, at their office at Anchorage, Alaska,

such full, true and correct copy, by me certified to

be such ti'ue copy, on the 14th day of November,

1939. That there is regular United States mail

service between Seward, Alaska, and Anchorage,

Alaska.

[Seal] M. E. S. BRUNELLE
Clerk of the District Court.

[Endorsed] : Filed Nov. 13, 1939. [34]
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[Title of District Court and Cause.]

M. O. GRANTING EXCEPTION TO DECREE
AND GRANTING TIME TO FILE BILL OF
EXCEPTIONS.*******

Ordered that the plaintiffs and the defendant be,

and they are hereby, granted ninety (90) days in

which to prepare and present their Bill of Excep-

tions in the event either party desires to perfect an

appeal from the Decree as entered in said cause.

Entered Court Journal No. A-8 Page No. 477

Aug 22 1939. [35]

[Title of District Court and Cause.]

ORDER EXTENDING TIME.

This matter coming on on the application of the

defendant requesting sixty days' additional time to

prepare and file the record on appeal in the above-

entitled cause and the court being fully advised in

the premises and it appearing that the decree in

this action was made and entered herein on the 22d

day of August, 1 939, and that on said date the Court

made and entered its order allowing said defendant

ninety days to have and file, and have approved, his

bill of exceptions or statement of evidence herein,

the term of court being thereupon adjourned;

It Is Hereby Ordered that the defendant have

sixty days additional time within which to prepare,



R. H. Kellogg, et al. 23

file, or have approved, the record and bill of excep-

tions or statement of evidence in the above-entitled

cause and the defendant is hereby given said addi-

tional sixty days.

Made and Ordered Entered this 13th day of No-

vember, 1939.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No. S-6 Page No. 227

Nov 13 1939.

[Endorsed] : Filed Nov. 13, 1939. [36]

[Title of District Court and Cause.]

ORDER EXTENDING TIME

This matter coming on on the application of the

defendant requesting thirty days additional time to

prepare, file, and have approved the record and bill

of exception or statement of evidence in the above-

entitled cause ; and the Court being fully advised in

the premises it is

Ordered that the defendant have an additional

thirty days time within which to prepare, file, have

approved and to docket the record and bill of ex-

ceptions or statement of evidence in the above-

entitled cause; and the term is hereby extended for

such purposes.
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Made and ordered entered this 4th day of Janu-

ary, 1940.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No Page No
Jan 4 1940.

[Endorsed] : Filed Jan. 4, 1940. [37]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

This cause came on regularly for trial before the

Court in Equity, the Hon. Simon Hellenthal, Judge

of the above-entitled Court presiding, at a regular

term thereof at Valdez, in the Third Division, Ter-

ritory of Alaska, on April 22, 1939, and not being

concluded on that date was continued on the 24th

day of April, 1939. Plaintiff C. P. Morgan was

present in person and was represented by W. N.

Cuddy and Roy Bumi, his attorneys. Defendant

Nick Balabanoff was present in person and was

represented by Thomas M. Donohoe, his attorney.

The other plaintiffs were represented by their attor-

neys W. N. Cuddy and Roy Bunn.

Proceedings were had in said cause as shown by

the Statement of Evidence duly approved, settled

and certified as correct and complete, as follows:

[38]
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STATEMENT OF EVIDENCE

In order to sustain the issues on their part the

plaintiffs called as a witness

M. E. S. BRUNELLE
who being first duh^ sworn, testified as follows:

I am the Clerk of the District Court, Third Di-

vision, and have charge of the records and files of

the court, including the case entitled Albert Stin-

son V. James Murray, No. A-556. This is the com-

plete file of the case as in our records.

Plaintiffs' Exhibit No. 1,

the Amended Complaint and Answer in the case of

Albert Stinson v. James Murray was offered and

admitted in evidence:

"In the District Court for the

Territory of Alaska,

Third Division.

No. A
"ALBERT STINSON,

Plaintiff,

vs.

"JAMES MURRAY,
Defendant.

AMENDED COMPLAINT

"Comes now the plaintiff and by leave of

Court files this his amended complaint and
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complaining of defendant for cause of action,

alleges

:

I.

That he is now, and at all the times herein-

after mentioned was, a citizen of the United

States.

II.

That he is now, and for a long time prior

hereto, has been [39] the owner of (subject

only to the paramount title of the United

States) in possession of and entitled to the un-

disturbed and exclusive possession of four

placer mining claims on Nugget Creek, in the

Cache Creek Mining District, Talkeetna Re-

cording Precinct, Third Division, Territory of

Alaska, known and described as:

No. 1, No. 2, and No. 3, Above Discovery and

No. 3 South Bench Claim. The Notices of

Location of said placer mining claims, each

and all of them are recorded in the Records of

the Recorder of Talkeetna Recording Precinct,

Third Division, Territory of Alaska to which

records reference is made for a more particu-

lar and accurate description.

III.

That plaintiff and his grantors and predeces-

sors in interest since the year 1910 have been

the owners and in possession of said described

placer mining claims and during all of said
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time have been in the continuous and exclusive

possession thereof, and have been engaged in

the working, developing and mining said de-

scribed mining claims.

IV.

That said Nugget Creek is now and at all

the times mentioned herein has been a natural

non-navigable stream or w^atercourse with de-

fined bed and banks having its source above

said mining claims of plaintiff and flowing

through and over said mining claims.

y.

That the grantors and predecessors in inter-

est of plaintiff of said described placer mining

claims, the then owners of said described placer

mining claims, in the year 1910 diverted, ap-

propriated and used for mining purposes on

said placer mining claims all of the waters of

said Nugget Creek, and said waters of said

Nugget Creek in the year aforesaid being di-

verted and appropriated by means of a ditch

taken out above the mining claims [40] herein

described on Nugget Creek and w^hat is known

as No. 4 Above Discovery and conveyed from

said Nugget Creek by and through said ditch

to and upon said mining claims and used and

employed for placer mining purposes thereon;

and said waters so diverted and appropriated
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ever since have been used and employed from

year to year for such purposes down to and

until the time of the wrongs and grievances

hereinafter complained of.

VI.

That the full, regular and natural flow of the

waters of said Nugget Creek approximates 700

miners inches.

VII.

That said water, all and the whole thereof, so

appropriated and used is necessary and indis-

pensable for the development, working and

mining of said mining claims, and said plain-

tiff during the mining seasons, down to and

until the time of the diversion of said waters

by said defendant as hereinafter set forth, has

continuously used said water, all and the whole

thereof for said purposes, without which,

plaintiff is unable to operate said mining claims

and by reason of being deprived of said Avater

said mining claims are of small, if any, value

to the great and irreparable loss and injury to

plaintiff.

VIII.

That plaintiff and his grantors and predeces-

sors in interest ever since the year 1910 have

been and are now, owners of all the waters of

said Nugget Creek and entitled to the ex-

clusive use thereof.
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IX.

That oil the 1st day of June, 1926 said de-

fendant without any right whatever, in utter

disregard to the rights of said plaintiff and

well knowing the premises and intending to in-

jure said plaintiff and above the mining opera-

tions of plaintiff diverted the waters of said

Nugget Creek from the natural channel thereof

[41] by means of dam, ditch, and flume and by

such means carried said waters aroimd the said

mining claims of said plaintiff and emptied

said waters into Cache Creek and has dispos-

sessed plaintiff of said waters and has deprived

plaintiff of said waters and has deprived plain-

tiff of the use thereof and ever since has

wrongfully diverted said waters and has con-

tinuously, ever since the date aforesaid wrong-

fully diverted said waters.

X.

That said defendant is continuing and

threatening to continue to divert all of said

waters from said Nugget Creek from the nat-

ural channel thereof and from the mining

claims of plaintiff and is preventing and

threatens to continue to prevent plaintiff from

using said waters to the irreparable injury and

damage of plaintiff.
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XI.

That the full, regular and natural flow of the

waters of said Nugget Creek, all and the whole

thereof, is necessary and indispensable for the

proper development and mining of said mining

claims and plaintiff being deprived of use

thereof is unable to estimate the damage

caused by such diversion by defendant.

XII.

That plaintiff has no plain, speedy and ade-

quate remedy at law.

Wherefore plaintiff prays that by a decree of

this court he be adjudged the owner of the full,

regular, and natural flow of the waters of said

Nugget Creek, and being approximately 700

miners inches and that his title thereto be con-

firmed and quieted: That said defendant

James Murray, his servants, agents, or attor-

neys be perpetually enjoined from in any man-

ner or in anywise interfering with plaintifl^'s

use of said water and that defendant be pro-

hibited from diverting any of said waters of

said Nugget Creek from their flow to through

or over the placer mining claims of plaintiff,

[42] except such waters therein as are in ex-

cess of 700 miners inches, the full, regular and

natural flow of said Nugget Creek. For such

other and further relief as may be meet and

proper in the premises and for costs of suit.

W. H. EAGER
Attorney for Plaintiff
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United States of America

Territory of Alaska—ss.

W. H. Rager being first duly sworn deposes

and says : That he is the attorney for the plain-

tiff in the above entitled action and as such at-

torney and for and on behalf of said plaintiff

makes this verification for the reason plaintiff

is m the Cache Creek country and after due

diligence and effort cannot verify this amended

complaint the material allegations of which is

within the personal knowledge of affiant, that

affiant has read the foregoing amended com-

plaint knows the contents thereof and that the

same is true, as he verily believes.

W. H. RAGER
Subscribed and sworn to before me this 13th

day of April, A. D. 1927.

[Seal] CONSTxVNCE WANAMAKER
Notary Public in and for the Territory of

Alaska, residing at Anchorage.

My commission expires July 23, 1927.

Endorsed: Filed in the District Court Terri-

tory of Alaska, Third Division Apr 13 1927.

W. N. Cuddy, Clerk. By A. S. Bragaw Deputy.
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In the District Court for the

Territory of Alaska

Third Division

No. A
ALBERT STINSON,

vs.

JAMES MUREAY,

Plaintiff,

Defendant.

ANSWER TO AMENDED COMPLAINT
[43]

Comes now the defendant and in answer to

the amended complaint of plaintiff alleges and

denies

I.

In answer to paragraph 1, 2 and 3 of plain-

tiff's amended complaint, the defendant denies

generally and specifically each and every alle-

gation in said paragraphs of said amended com-

plaint contained.

II.

In answer to paragraph 4 of plaintiff's

amended complaint, defendant states that he

has not sufficient information and knowledge

upon which to base a belief as to the truth or

falsity of the allegations of said paragraph con-

tained, and therefore denies the same.
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III.

In answer to paragraph 5 of plaintiff's

amended complaint, defendant denies generally

and specifically each and every allegation of

said i)aragraph contained.

IV.

In answer to paragraph 6 of plaintiff's

amended complaint, defendant states he has not

sufficient knowledge and information upon

which to form or base a belief as to the truth or

falsity of the allegation therein contained and

therefore denies the same.

V.

In answer to paragraph 7, 8, 9, 10 and 11 of

plaintiff's amended complaint, defendant de-

nies generally and specifically each and every

allegation in said paragraphs of said amended

complaint contained.

VI.

In answer to paragraph 12 of plaintiff's

amended complaint, defendant denies the con-

clusion in said paragraph stated.

Wherefore defendant, having fully answered,

prays the plaintiff's amended complaint be dis-

missed with costs in favor of defendant. [44]

L. V. RAY
Attorney for Defendant.
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United States of America

Territory of Alaska—ss.

James Murray being first duly sworn on above

deposes and says: That he is the defendant in the

above entitled action, that he has read the above

and foregoing answer to plaintiff's amended com-

plaint, knows the contents thereof and believes same

to be true.

James

J. C. MURRAY
Subscribed and sworn to before me this 27th day

of October, A. D. 1927.

L. V. RAY
Notary Public in and for the Territory of Alaska

residing at Anchorage.

My commission expires

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, Third Division, Aug. 16, 1927. W. N.

Cuddy, Clerk. By L. B. Millard Deputy."
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PLAINTIFFS' EXHIBIT No. 2,

the OiDinion in the case of Albert Stinson v. James

Murray was offered and admitted in evidence:

"In the District Court for the Territory of

Alaska, Third Division.

No. A-556.

"ALBERT STINSON,

V.

JAMES MURRAY,

Plaintiff,

Defendant.

OPINION.

"In September, 1926, Albert Stinson, as

plaintiff, brought this suit against James

Murray, as defendant, praying that plaintiff

be adjudged the owner of the full, regular and

natural flow of waters of Nugget Creek; that

his title thereto be quieted; that the defendant

be perpetually enjoined from in anywise inter-

fering with the plaintiff's use of said water and

be prohibited [45] from diverting any of said

water except the excess over 700 miner's

inches.

In plaintiff's complaint he alleges that he and

his grantors and predecessors in interest have

been since the year 1910 the owners and con-

tinuously in the possession of certain placer
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minine claims situated on Nugget Creek and de-

scribed as numbers 1, 2 and 3 above Discovery

and number 3 south bench claim; that said

Nugget Creek was at all of the times mentioned

in the complaint a natural non-navigable water

course with distinct beds and banks, having its

source above said mining claims of plaintiff and

flowing through and over said mining claims;

that in the 3^ear 1910 plaintiff's grantors and

predecessors in interest diverted, appropriated

and used for mining purposes on said placer

mining claims all of the waters of said Nugget

Creek and ever since said year 1910 plaintiff's

grantors and predecessors in interest and plain-

tiff used and employed said waters until about

the 1st day of June, 1926, when, he alleges, the

defendant diverted the waters of said Nugget

Creek and conveyed the same around the said

mining claims of said plaintiff and wrongfully

dispossessed and deprived plaintiff of said

waters ; that the full flow of said Nugget Creek

is 700 inches and that it is all necessary for the

use of plaintiff upon his said claims.

As to the physical conditions existing at the

commencement of this action it is uncontested

that Nugget Creek was a gold producing non-

navigable stream upon which mining has been

carried on since sometime prior to 1909, situ-

ated in the Third Division of the Territory of

Alaska. Its whole length from above its forks
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to the mouth is covered by mining claims which

are known by numbers running consecutively

from Discovery claim each way. Those dowTi-

stream have after the number the word ''be-

low" and those upstream the word "above".

Commencing on the lower end of 1 above [46]

and extending to 3 below the creek runs through

a box canyon. Plaintiff's number 3 south bench

adjoins number 3 above and does not include

any of the natural flow of the creek.

The Old Company ditch, sometimes called

Herrendon & Jacobs ditch, has its intake on

number 9 above and runs along the south side

of Nugget Creek. The Price or Price & Martin

ditch has its intake on number 10 above and

runs along the northern side of Nugget Creek.

Both ditches extend below the canyon and the

waters carried by them are there used by de-

fendant in hydraulic mining

To support plaintiff's title he offered:

First, a certificate of relocation of Nugget

Gulch claims "formerly known as 1 and 2 above

Discovery" as 1-2 Association Claims, made
April 18, 1913, by Hugh Price and Carl E.

Martin, the builders of the Price Ditch

;

Second, a certified copy of a deed dated No-
vember 12, 1913, from Hugh Price and C. E.

Martin conveying to F. R. Smith, Robert
Hughett and Arthur Dahlstrom the said 1-2

Association

;
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Third, a certified copy of a location notice by

M. F. Frye of claim known as No. 3 above

Discovery on Nugget Creek, dated July 28,

1908;

Fourth, a certified copy of a location notice

of No. 3 South Bench Claim by Robert Hughett,

dated October 16, 1910;

Fifth, a paper writing, unacknowledged,

dated the 6th day of March, 1917, made by

Robert Hughett, Fred R. Smith and Arthur

Dahlstrom, purporting to convey to plaintiff

''all right, title and interest in and to the 1-2

Association and No. 3 Above Discovery and the

No. 3 South Bench Claim on Nugget Creek, said

claims being placer mining claims;

Sixth, evidence of several persons as to use

of Nugget Creek water from 1910 to the com-

mencement of this action. [47]

It will be noted that no conveyance is shown

divesting M. F. Frye of the title to location

No. 3 Above and, although defendant denied

plaintiff's allegation of ownership and posses-

sion of said claims, no proof has been offered

except certified copies of location notices to

show valid appropriation of the mining claims

to which plaintiff claims title. However, the

case was apparently tried by both plaintiff

and defendant upon the theory that j^laintiff

has been since 1917 the owner of those placer
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mining claims, and I shall decide this case upon

that theory.

At the conclusion of taking oral testimony in

this action the case was continued in order that

defendant might obtain and offer two written

exhibits and it Avas agreed that the parties

should present to the Court briefs as to the law.

Before any brief was presented on behalf of

plaintiff, plaintiff's attorney, W. H. Rager,

died and the Court suggested to the plaintiff

that he make arrangement with some attorney

to represent him. The plaintiff replied that he

was unable to do that and requested that the

matter proceed to determination. Thereafter

at the Court's request L. D. Roach of the bar

of this Court, who had access to Mr. Rager 's

files, made a search among them for authorities

pertaining to this case and handed to the Court

a long list of authorities found in Mr. Rager 's

Stinson files. These citations were not grouped

under headings and after reading all of them it

is not apparent just how they were intended to

apply.

In his complaint plaintiff alleges that his

predecessors in interest did actually appropri-

ate and use for mining purposes the waters of

Nugget Creek prior to the construction of said

ditches and plaintiff is, therefore, entitled to

use said waters. [48] He may also claim

:

First, that because he was the owner of

claims embracing both banks of Nugget Creek
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the law gives him the right to use all of the

waters of Nugget Creek in mining operations;

Second, that since his predecessors in inter-

est, Price and Herrendon, had appropriated

the waters of Nugget Creek flowing in the

Price Ditch, that appropriation was appurte-

nant to claims 1-2 Association and, as an appur-

tenant, the law gave plaintiff the right to use

the water so appropriated.

I know of no other position he can take under

the proof, and no other position was suggested

in the presentation of the case.

The rights of the parties in this action ac-

crued before Chapter 57 of the 1917 Session

Laws of Alaska was enacted, and, therefore

are not governed by that Act. Before that Act

the doctrine or prior appropriation of water

api^lied in Alaska. This was held I believe with-

out exception in all District Courts in Alaska,

and by the Circuit Court of Appeals for the

Ninth Circuit in Van Dyke vs. Midnight Sun

Mining Company, 177 Fed. 85. Therefore plain-

tiff cannot claim the water of Nugget Creek

merely because his claims embrace its banks.

His two remaining positions are intimately

connected and I will now consider the proof as

to appropriation.

The testimony shows that Price and Martin

commenced to build the Price & Martin Ditch

in 1911 and pushed it to completion with rea-
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sonable diligence. In 1913 it was completed

to the lower end of the canyon and the waters

carried by it were there used in mining.

The proof as to the commencement of the

Herrendon & Jacobs Ditch shows that it was

commenced in 1909 and pushed to [49] comple-

tion with reasonable diligence. The evidence

leaves me in doubt as to when water was first

turned through it. But there is no doubt that

in 1913 it was completed to below^ the canyon

and the water carried through it was then used

for mining purposes.

The right to the water carried in these ditches

dated from the commencement of work upon

them and not from their completion,

Miocene Ditch Co. v. Jacobson, 146 Fed. 680.

Neither plaintiff nor his predecessors in in-

terest have shown any use of water by tliem

on 1-2 Association prior to the completion of

both ditches. Mr. Martin, one of the locators

through v/hom plaintiff deraigns his title, tes-

tified that neither he nor Mr. Price did any

work on 1-2 Association before they sold it;

and they did not locate it until both ditches

were completed.

As to No. 3 Above Discovery, no connection

by deed is sho\Mi between M. F. Frye and

plaintiff. Mr. Fred R. Smith, a witness for

plaintiff and one of the men who in 1917 made
the deed to plaintiff covering No. 3 Above
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Discovery, said in his testimony that he bought

No. 3 Above Discovery from Frye in the spring

of 1910 and worked on Nuggest Creek from

1910 to 1915. He details the work he did and

his use of water. He was associated with Robert

Hughett and they employed one man. They took

their water from about one-third of the way up

on No. 4 Above and built a low dam about two

or three feet high. In 1911 they used the same

water for the first half of the season and in the

second half of the season they worked on the

lower end of the claim and took water from a

tributary on the left limit, that is, the north

side of Nugget Creek. In 1912 they worked

the lower part of No. 3 Above and did not use

any water from the south side of the [50]

creek. No use of water is shown prior to that of

Mr. Smith.

During the construction and for four years

after the completion of the Old Company Ditch

and the Price Ditch, according to Smith's own

testimony he was the owner of No. 3 Above

Discovery mining it, and it does not appear

that he ever made any objection to the appro-

priation of water through either ditch.

The document by which he and others at-

tempted to convey to plaintiff contains the fol-

lowing clause:

''This indenture is made without change

as relates to the rights and titles between
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Hugh Price, C. E. Martin and F. R. Smith,

Robert Hughett, Arthur Dahlstrom."

It appears evident that in some way Price

and Martin were interested in this property and

I cannot escape the conchision that there was

either some arrangement between Smith and

his partners and Price and Martin that Martin

should use the water running through the Price

Ditch or, if there was no such arrangement, the

conclusion that Smith and his partners aban-

doned any right they may have had to that

w^ater. As to the Old Company Ditch, the ap-

propriation of water for it was made before the

location of No. 3 South Bench Claim. No evi-

dence is oifered as to the use of water on No. 3

South Bench Claim before the completion of

the Price Ditch.

This brings me to a consideration of the third

position which may be taken by the plaintiff,

that is, that he acquired the water as appurte-

nant to the land.

Wiel in his first volume of his Water Rights

in the Western States, 3rd. Edition, page 591,

lays down the follow^ing as the law^: [51]

"Summing up it may be said that a

water-right of appropriation will not pass

on a sale of land if not so intended and it

is, hence, not strictly accurate to say that

^a deed of land per se passes a water-right

used for its irrigation, but, in the absence
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of any evidence of such intent to the con-

trary, it is well settled that an appurtenant

water-right of appropriation passes with

the land on a sale though not mentioned in

the deed."

It appears that as to the Price Ditcli, Price

was, at some time before the title thereto vested

in plaintiff, the owner of claims 1 and 2 Above

Discovery and that long before he signed any

deed to that ground he had built the Price

Ditch to a point far below that groimd and had

never used any of the water in the Price Ditch

for any of the plaintiff's ground. Therefore,

the ditch and the water carried by it never were

appurtenant to Nos. 1 and 2 Above. Certainly

it was perfectly apparent in 1917 that Price

and Martin never intended to pass the ditch

and the water rights appertaining thereto to

their grantees as an appurtenant to 1-2 Asso-

ciation.

I hold, therefore, that the plaintiff cannot

successfully claim that the water right passed

to him by the Price and Martin deed as an ap-

purtenant to the land claimed by him.

The plaintiff testified that he first went on

Nugget Creek in 1906 and that he was there at

various intervals after that prior to his pur-

chase in 1917 of the ground he now claims. It

is certain that when he bought that groimd he

knew^ that both ditches had been in operation
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for a considerable number of years. He paid

$300.00 for his ground; and the right to take

the water from those ditches was worth many

times that amount. It is perfectly evident that

when plaintiff bought that ground he had no

idea that he w^as buying the water in those

ditches. He never made any complaint so far

as the testimony shows except in 1918, and in

both 1918 and 1919 the defendant was openly

taking the water adversely to the plaintiff. In

1919 the plaintiff with [52] Theodore Gogoff

and Nick Balabanoff and two or three others

were engaged together in mining on No. 3

Above. At that time, in order to get vv^ater from

the Company ditch, Nick Balabanoff, one of

the mining partners on No. 3 above, applied to

the defendant for the use of the water and was

given the use thereof provided he signed a

document which appears in evidence and is en-

titled; ''Receipt for Nugget Creek ditch water

on right limit of said creek", and part of the

consideration for that receipt is recited in it as

follows

:

''I, J. C. Murray, will put in the head-

gate in my ditch to deliver the water to

Nick Balabanoff and partners at no time

will they claim any part of this water after

this year.

(Signed) NICK BALABANOFF & CO."
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It is true that Balabanoff testified that Stin-

son, the plaintiff, was not a member of his

company, but only entitled to work with them.

However, it appears without contradiction that

Stinson knew of this agreement and accepted

the benefits thereof; and to some extent at least

it appears to be in evidence that he was not

claiming the Company Ditch water adversely to

Murray, the defendant herein.

The evidence shows that in April, 1919, Hugh
Price, Mrs. Hattie Price and Carl E. Martin

deeded to the defendant the Price & Martin

Ditch and their right to use the water flowing

therein, and that on April 18, 1921, defendant

bought the Old Company Ditch.

The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden and in my opinion has failed

to show any right whatever to such water as for

approximately 13 years prior to the commence-

ment of this action and for approximately four

years before plaintiff had any interest whatever

in Nugget Creek or the lands through [53]

which it flows has been running thru the two

ditches now owned by defendant.

'
' Findings and decree in accordance with this

opinion may be drawn and submitted.
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''Done this 11th day of February, 1930.

''E. COKE HILL
District Judge

''Endorsed: Filed in the District Court

Territory of Alaska, Third Division. Feb 11

1930. F. G. Kappelman, Clerk."

PLAINTIFF'S EXHIBIT No. 3,

being the Findings of Fact and Conclusions of Law
in the case of Albert Stinson v. James Murray

was offered and admitted in evidence

:

"In the District Court for the Territory of

Alaska, Third Division.

No. A-556

"ALBERT STINSON,
Plaintiff,

Against

JAMES MURRAY,
Defendant.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

"The above cause having been heretofore

tried before the above entitled court, without

a jury, the parties having been represented by

counsel at the trial of said cause, oral and

documentary proof having been submitted,

briefs filed on behalf of the respective liti-
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gants, and the court on the 11th day of Feb-

ruary, 1930, having rendered its decision in

writing relative to the matters and things in-

volved in said controversy, and having directed

findings and decree in accordance with such de-

cision in writing be drawn and submitted to

the court; and the court being fully advised in

the premises makes and orders entered herein

its findings of fact as follows:

'^FINDINGS OF FACT

1.

"That the plaintiff is now and has been a

citizen of the [54] United States.

II.

That the plaintiff is the owner of three

placer mining claims situated on Nugget Creek

in the Cache Creek mining district, Talkeetna

recording precinct. Third Division, Territory

of Alaska, known and described as No. 1 and

No. 2 Above Discovery, and No. 3 South Bench

Claim.

III.

That said Nugget Creek is now and at all

the times mentioned herein, has been a natural

non-navigable water course with distinct beds

and banks, having its source above the mining

claims of plaintiff hereinabove described, and
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flows through and over said mining ckiims and

is a gold i^roduciiig stream upon which mining

has been carried on since some time prior to

the year 1909.

lY.

That the ju-oot fails to sliow that the grantors

and predecessors in interest of plaintiff ap-

propriated and used for mining purposes on

said placer mining claims in the year 1910, or

at all, all the waters of said Nugget Creek.

And the proof further fails to show a contin-

uous use by plaintiff or his grantors and prede-

cessors in mterest, of said waters.

V.

That in the month of April, 1919, the de-

fendant purchased and secured by proper in-

strument, a conveyance from Hugh Price, Mrs.

Hattie Price and Carl Martin, the former law-

ful and rightful owners thereof, of the Price

and Martin Ditch and the right to use the

waters flowing in said ditch, the proof estab-

lishing the fact that the said ditch and the

w^aters carried by it was never owned by the

plaintiff nor did the plaintiff have any interest,

right or title to said ditch or the waters there-

in, in [55] that said ditch and the waters car-

ried by it were never appurtenant to the placer

mining claims described as No. 1 and No. 2

Above Discovery.
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VI.

That the defendant on April 18, 1921, by

proper instrument of conveyance for lawful

consideration, purchased from the former own-

ers thereof, that certain ditch and the waters

therein contained, described as the Old Com-

pany Ditch, the appropriation of the waters

for which ditch was made before the location

of the placer mining claim of plaintiff de-

scribed as No. 3 South Bench Claim.

VII.

That the proof fails to establish that the

defendant has diverted the waters of said Nug-

get Creek in such manner as to deprive plain-

tiff of the use of any of the waters of said

Nugget Creek of which waters the plaintiff was

or is entitled to the use thereof.

VIII.

That the plaintiff has filed to prove and

establish any right whatever to the waters of

Nugget Creek as the same have been diverted

and flow through the Price and Martin Bitch

and the Old Company Bitch, or any use there-

of, for approximately 13 years prior to the

commencement of this action and for approxi-

mately four years before the plaintiff secured

or acquired any interest in Nugget Creek and
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in the lands through which and over which said

Nugget Cieek flows.

Made and ordered entered this 13 day of

December, A. D. 1930.

E. COKE HILL,

District Judge.

From the above and foregoing Findings of

Fact the Court deduces the following,

CONCLUSIONS OF LAW [56]

I.

''That the plaintiff has failed the prove the

allegations contained in his complaint.

11.

"That the complaint of plaintiff should be

dismissed with costs in favor of the defendant.

"Made and ordered entered this 13 day of

October, A. D. 1930.

E. COKE HILL,

District Judge.

"Entered Court Journal No. S-4 Page No.

409. Dec 13 1930

"Endorsed: Filed in the District Court,

Territory of Alaska, Third Division Dec 13

1930 N. H. Castle, (^erk By A. M. Ddan,

Deputy."
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PLAINa^IFFS EXHIBIT NO. 4,

being the Judgment in the case of Albert Stinson

V. James Murray was offered and admitted in

evidence

:

"In the District Court for the Territory of

Alaska, Third Division

No. A-556

"ALBERT STINSON,

vs.

JAMES MURRAY,

Plaintiff,

Defendant.

JUDGMENT
"The above cause having been heretofore

tried before the above entitled court, without

a juiy, the parties having been represented by

counsel, at the trial of said cause, oral and

documentary j)roof having been introduced,

briefs filed on behalf of the respective liti-

gants, and the court on the llth day of Feb-

ruary, 1930, having rendered its decision in

writing relative to the issues involved in said

controversy, and Findings of Fnei and Con-

clusions of Law, in accordance with said de-

cision having been heretofore made and or-

dered entered herein and the court being fully

advised in the premises,

"It is therefore, ordered, adjudged and de-

creed that the complaint of plaintiff in said
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action be and the same is hereby dismissed

with prejudice, and [57]

''It is further ordered, adjudged and de-

creed that the defendant do have and recover of

and from the plaintiff, the costs incurred by

said defendant in this action in the amount of

Five Hundred One and 70/100 ($501.70) dol-

lars, (to be taxed by the Clerk of this Court

and inserted herein). For all of which let exe-

cution issue.

"Done in open court this 13th day of Oc-

tober, 1930.

"E. COKE HILL,

District Judge.

"Entered Court Journal No. S-4 Page No.

410. Dec 13 1930

"Endorsed: Filed in the District Court Ter-

ritory of Alaska, Third Division Dec 13 1940

N. H. Castle, Clerk By A. M. Dolan, Deputy."

There was no cross examination by counsel for

defendant.

Whereupon, the plaintiffs called

CHARLIE HARPER,

who being first duly sworn, testified as follows:

I liv(^ at Cache Creek in the summer and in
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Anchorage in the winter. I came to Alaska in

the spring of 1905 and have resided here contin-

uously since that time. My business is placer

mining and I have been engaged in placer mining

ever since I came to Alaska and before that in

Idaho. I have been engaged in placer mining in

the Cache Creek District, in the Yentna Mining

District, ever since 1906 except four years I was

out. I am employed by the Cache Creek Mining

Company but am going to work for McGee in the

Koyukiik this year. I identify this drawing as

Nugget Creek and the two ditches, one on the

right and one on the left limit.

PLAINTIFFS EXHIBIT NO. 5,

being a blue print entitled "Sketch Map of Nugget

Creek, Tributary of Cache Creek" was offered

and admitted in evidence for illustrative purposes

only, it being admitted that there were some slight

inaccuracies in the map. [58]

This is the Price Ditch on the left limit of Nug-

get Creek. The stream is Nugget Creek. The

marking is the Old Company Ditch or Herendon-

Jacobson Ditch. The intake of the Old Company

Ditch is on 9 Above. The intake of the Price

Ditch is on 10 Above. In 1931 I was mining on

Cache Creek on the Ohio Group and on the New
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York Association Claim. The New York Asso-

ciation Claim coes up to 800 feet below the mouth

of Nugget and the Ohio Group is below that. I

was using Nugget Creek water out of the Heren-

don-Jacobson Ditch. I was using all of the water

at normal flow. In 1932 I was mining around the

same place and was using all the water at normal

flow from Nugget Creek. In 1933 and 1934 I was

mining the same place and using the same water.

In 1935 and 1936 I moved down Nugget Creek

further and was using Cache Creek water. Fred

Dassell and Ole Dahl who were leasing from J.

C. Murray were using Nugget Creek water and

wei'e using the flow of Nugget Creek. In 1931

we ran three shifts for about two months and then

van the water mto a lake which made a reservoir

on the top of the bench. In August we got short

of water and had to shut down one shift and left

the reservoir fill the lake for the other shift. The

normal flow wasn't enough for three shifts. In

1932 and 1933 we worked two shifts. We used

the lake as a reservoir. I know C. P. Morgan one

of the plaintiffs. I know he worked in 1938 on

the left limit of Nugget Creek on 4 Below—the

upper end of 4 Below and lower end of 3, on Iowa

Bench. He w^as using water. The water must

have come out of the Price-Martin Ditch on the

left limit. I knew James Murray in his lifetime

and had business dealings with him as I was leas-
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ing ground from him. This paper is a lease I

took from J. C. Murray in 1934. That is my sig-

nature and the signature of J. C. Murray. A.

W. Murray is J. C's boy. He is not now alive.

'^ Cuddy: We offer this for identification as

Plaintiff's Exhibit 6.

''Court: It may be marked Plaintiffs' Iden-

tification 6.

"Donohoe: We object to the offer of same

as incompetent and immaterial and on the fur-

ther groimd that a written document between

Murray and Harper is in no way binding upon

the defendant. [59]

After argument the lease is received and marked

Plaintiffs' Exhibit 6.

Exception taken by the defendant w^as by the

Court allowed.

Cuddy: I wish to read

PLAINTIFFS' EXHIBIT NO. 6,

which is as follows:

This lease made this first day of November

1934 by and between J. C. Murray, party of the

first part, hereinafter known as the lessor and

Albert Murray and Charles Harper, parties of

the second part, hereinafter known as the

lessees,

Witnessetli: That said lessor does by th.ese

presents lease and demise unto said lessees cer-
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tain mining ground and equipment situated on

Cache Creek a tributary of the Kahiltna, also

Nuggett creek water and ditches, all of which

are in the Yentna Recording District, Terri-

tory of Alaska, for the balance of the year of

1934, and up to November first 1942.

This piece of ground is on Cache Creek com-

mencing at the mouth of Short Creek and run-

ning up stream about 10,000 feet to a small

point, on the right limit, where there are three

old stumps—just above the present camp. Nug-

gett Creek is a tributary of Cache (^reek and

the two ditches are taken out at the upper

end of Nuggett Creek; one on the left limit

extending to the mouth of Nuggett Creek and

one on the right limit extending to Cache Creek

at the head of Rambler Creek.

Subject to the conditions, agreements and

provisions herein set forth.

1—That said lessees agree to pay a royalty

of 20% of the gross output of all gold or other

precious metals. All gold or other precious

metals to be shipped to the U. S. Assay Office,

Seattle, Washington after each and every clean

up. The Assay Office be notified to mail J. C.

Murray a check for 20% of the assay returns

of all gold or other precious metals shipped

by said lessees from Cache Creek;

2—That said lessees agree to work the ground

ill a Jiood and workmanlike and minerlike man-
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ner, continuously during the mining season,

with due care to the preservation of the prop-

erty as a workable mine and at all times to

keep at the said property books accurately

showing the Gross Output of the property and

the result of operating the same, to any and

all of which books lessor or his representative

shall at all times have access;

3—The said lessees agree to keep the prop-

erty free from any liens and clear from any

indebtedness and to post notices on the prop-

erty, as required by law, that J. C. Murray is

the owner of the property and that neither he

or the property will be responsible for any

labor performed or for supplies furnished or

used on said property or any portion thereof

or for any debts contracted by said lessees or

by any person or persons other than said J.

C. Murray;

4—That said lessees agree that said lessor

may enter all parts of said property during

the life of this lease and be present at all

clean ups and said first party reserves said

rights; [60]

5—That said lessees agree that they will not

let or sublet the premises hereby demised or

any jjoition thereof nor assign this lease or

any interest therein except upon receiving the

consent, in Avriting, of the lessor thereto;
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6—That said lessees agree that at the ex-

piration of said term or the earlier termination

of the lease they will quit and surrender up

said premises with all buildings and ditches in

as good condition and state as reasonable use

and proper conduct of mining operations will

permit

;

7—That said lessees agree that all buildings

and ditches placed by said lessees on said prem-

ises shall be deemed to be part of said demised

property and shall belong absolutely to the

lessor

;

8—That said lessees agree that if any royalty

shall be due and unpaid or if default shall be

made in any of the agreements or conditions

herein contained then it shall be lawful for

said lessor to reenter said said premises and

remove all persons either by process of law

or otherwise: and that such re-entry shall

cause no forfeiture of royalty due under this

lease

;

9—That said lessees agree that if either or

both the lessees should die, during the life of

this lease, his or their interest in said lease to

terminate and revert to the lessor;

10—That said lessees agree with said lessor

tliat tlioy will pay the said royalty at the time

and in the manner aforesaid and that they will

c-;\rry out ond ])erform each and all the cove-
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nants, agreements and promises herein con-

tained on their part to be performed, the non-

performance of any of which shall be deemed

conditions for the said lessor to terminate this

lease.

In witness \vhereof the said parties have

hereunto set their hands this 18th day of De-

cember, 1934.

J. C. MURRAY
CHAS. HARPER
A. W. MURRAY

Witness

C. F. MUMFORD
Witness

E. R. TARWATER

Court: This does not refer to the New York

Claim, it refers to ground worked by water from

Cache Creek. I do not believe it is at all mate-

rial. He testified he didn't use the waters of

Nugget (^reek. That water was used by Ole Dahl

and Fred Danzel and he used water from Cache

Creek in connection with those operations. [61]

In 1935, 1936 and 1937 I was working on the

Ohio Group on (^ache Creek, I transferred the

lease to the Cache Creek Mining Company for

$2000.00. I can't show on this map what ground

the lease covers. It runs down below the mouth
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of Nugget Creek about four miles. The waters of

Nugget Creek could, have been used in the devel-

opment of the ground I had under lease. The wa-

ter of Nugget Creek was necessary. This instru-

ment is an assignment of my lease.

PLAINTIFFS EXHIBIT NO. 7,

being an assignment of the lease from J. (\ Murray

to Harper, to the Cache Creek Mining Company

was offered and admitted, and its reading waived.

PLAINTIFFS EXHIBIT NO. 8,

being an agreement between Balabanoff, Mrs.

Murray and Harper was offered and admitted;

''AGREEMENT BETWEEN NICK BxlLA-

BANOFF, MURRAY AND HARPER
AND LULA M. MURRAY.

"For the sum of one dollar ($1.00), and

other valuable considerations, we give you per-

mission to use the Nugget Creek Water, from

the ditch on the right limit of Nugget Creek,

when there is more water in the ditch that is

needed by Ole Dahl or Fred Dassell. This

permission is given with the understanding

that you will close and remove yoti gates, and
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leave the ditch in good condition, at any time

we ask you to do so.

'^MURRAY & HARPER
July 13, 1937

''LULA M. MURRAY
CHAS. HARPER
NICK BALABANOFF

''Witness

''HARRY BERG
MRS. LUKE ELWELL

"Lula M. Murray, owner of the Nugget

Creek Water and Ditch, reserves the right

to cancel this agreement at any time—without

notice.

"LULA M. MURRAY
NICK BALABANOFF

"Witness

"MRS. LUKE ELWELL
" [62]

In 1937 I was mining down on Cache Creek at

the mouth of Falls Creek. In 1938 I was with the

Cache Creek Mining Company on the Iowa Bench

alongside of 4 Below Discovery on the right limit,

opposite No. 4 Below. We were getting our water

through the Herendon-Jacobson Ditch and using

the normal flow of Nugget Creek. Nugget Creek

gets to flood states early in the spring when the

snow is low and during the summer it gets to flood

states and then goes down to normal. I was using
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the normal flow. I know Nick Balabanoff and have

known him for a number of years. In 1938 he was

mining on Nugget Creek above Discovery and was

getting his water out of the Price Ditch. When
the water got low it took the head away from us

so that we didn't have enough for one three inch

nozzle. We were using two Giants. Morgan went

down to Anchorage and I was left in charge of

operations. My instructions were to keep on min-

ing no matter how the water ran. As a result

of Balabanotf's using the water through the Price

and Martin Ditch our operations were reduced

around 65 to 70 percent. This picture was taken

by me and show Balabanoff's dam at the head of

the Price Ditch, and is a true illustration at the

latter part of July.

PLAINTIFFS EXHIBIT NO. 9,

being a photograph, was offered and admitted in

evidence.

This picture is where Balabanoff is taking water

out of the Creek and was taken by me in July, 1938,

and is a true picture of conditions.

PLAINTIFFS EXHIBIT NO. 10,

being a photograph, was offered and admitted in

evidence.

This picture is the head of the Cache Creek Min-

ing Company's Ditch—the Herendon or Old Com-
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pany Ditch which went nnder two names—tak(?n

in July, 1938.

PLAINTIFFS EXHIBIT NO. 11,

being a photograph, was offered and admitted in

evidence.

This is another picture taken by myself at the

same time looking up Nugget Creek and the Price

Ditch used by Balabanoff. [63]

PLAINTIFFS EXHIBIT NO. 12,

being a photograph, was offered and admitted in

evidence.

I did not mine on Nugget Ci'eek but on Cache

(^reek in 1931, 1932, 1933 and 1934 and used Nug-

get Creek waters. Also in 1935. I was using two

nozzcles and took the normal flow of Nugget Creek.

I was using two nozzles in 1938 and used the nor-

mal flow of Nugget Creek. Plaintiffs' Exhibit 9

is the head of the Price and Martin Ditch on Nug-

get Creek, the intake. The intake is on 10 Above

on the left limit. The rock pile is across the creek.

This turned the water into the Price and Martin

Ditch. It was turned in in the middle part of July,

I £iiiess. I don't know who turned the water in.
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I suppose Mr. Balabanoff constructed that rock

pile. The water on the right side of the picture is

the water flowing through the dam, the overflow.

The left hand flow is the water turned into the

Price and Martin Ditch. Plaintiffs' exhibit 10 is

the same place and shows the water seeping through

the dam. Plaintiffs' Exhibit 11 is the head of the

Herendon-Jacobson or Old Company Ditch and

shows the gate and intake. Plaintiffs' Exhibit 13

is the same and Plaintiffs' Exhibit 12 is the head

of Price Ditch looking up Nugget Creek. When
the water was diverted into the Price and Martin

Ditch we didn't have one full head for a three

inch nozzle, instead of two usually used and this

diminished our operations 65 to 75 percent.

And upon

Cross Examination

by counsel for defendant this witness testified:

We took v.ater from a lake on the lower end of

the ditch before it empties into Cache Creek. Little

Nugget is a stream that empties into the ditch be-

fore it gets to Nugget. It also runs across Rambler.

The ditch picks up w^ater from there. It picks up

water from a swamp. The lake is a natural drain-

age lake but we dump water into it. It collects snow

water from springs. I did not work on Nu.gget

myself or for Murray piior to 1938, I vras working

on Cache Creek and was using Nugget Creek waters

in 1935 and 1937. In :!934 r64l we used (^ache



66 Nick Balabanoff vs.

(Testimony of Charlie Harper.)

Creek and Nugget Creek. Cache Creek was used

for by water. I don't know whether the defend-

ant built an intake to the old Price Ditch in 1938.

Before that there were two breaks in the Price

Ditch. I don't know whether the intake was in

bad shape. I don't know how long it was since

the Price Ditch had been used. I couldn't say

about w^hether it was used in 1926. I wasn't there

]n 1927. I left in 1926 and came back in the fall

of 1930. I don't know whether it was used be-

tween 1926 and 1930. It was not used in 1931,

1932, 1933, 1935, 1936 and 1937. It hadn't been

used from 1930 until defendant started to use it

in 1938. Between 1931 and 1935 I didn't work

any ground on Nugget Creek as distinguished from

Cache Creek. I was using Nugget Creek Avater on

Cache Creek through the Old Company Ditch. In

1932, 1933 and 1934 I was using the normal flow

of Nugget Creek. Ole Dahl was using some of that

water on Iowa Bench when it rained and we had

more than we needed. During the normal periods

of flow at times there wasn't any water going

through the creek. There is always seepage coming

through gravel. No, there wasn't any flow down

Nugget Creek. In the fall of 1937 and in 1938

they cleaned the Old Company Ditch out, I guess,

I wasn't there. I was at Falls Creek using Cache

Creek Water. I had nothing to do with the new

company formed in 1937. In 1938 they cleaned the
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Old Company Ditch and filled in the low places.

As to whether the banks were built up, there were

places where water runs down, where it drops down,

that had to be cleaned out. They built up the banks,

they shoveled out into them. They were not made

higher than when the ditch was originally built.

I am sure the banks weren't higher than before.

They i)ut sod on the ditch and raised the ditch

where drops come down. Gravel washes down and

fills up the ditch, they sodded it up in places so

they wouldn't have to clean it out all the time. I

was shift boss of the work. I didn't have anything

to do with fixing up the ditch. I was up there

twice. In August, I think, is the only time. I

don't remember whether I was along the ditch in

1937 or not. I was on Nugget Creek [65] in 1937

just once about the 5th of July. I was up there

twice in 1935. I was there two or three times

in 1934, we had a break in the ditch and went up

to fix that. I was all the way to the head of it in

1933, and in 1932 and in 1931. I came in in No-

vember, 1930. We were working on Iowa Bench

in 1938 and were getting out by wash water from

the overfiow of the Old Company Ditch and get-

ting the nozzle flow from the ditch. When Ole

Dahl was taking water there was just as much

taken out. In 1915 or 1916 we used by wash water

from there. I don't know how much more water

was taken in 1938 than in 1937 or how much more
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flowed through it. In 1937 Ole Dahl and Fred

l>assell were using water. In 1934 was the last

we were using it. The Ditch took about the same

in 1938 as in 1934. The head of the ditch was the

same, the intake was the same as it was in 1934.

The ditch didn't carry more water in 1938 than it

did in 1934. I am sure of that. From 1930 to

1938 when we were mining we shoveled the ditch

out and built it up every year. We cleaned the

ditch out. It is always sloughing off the bank and

filling the ditch up. At once place at the head of

the ditch they put in pipe at the same place where

it had a break in 1934. The sides were not higher

than the}' were previously. I am positive. In

1934 I was using Nugget Creek Water. My pre-

vious testimony at the preliminary hearing in this

case at Anchorage that in 1934 we moved dov/n

Cache Creek two or three miles and used the wa-

ter out of Cache Creek is not correct. We used that

water in 1935.

^'Q. Let me read you several questions and

ask you if they are correct? 'Q. What were

the conditions on Nugget Creek then? A. Ole

Dahl and another man were using the water.

What about 1935? A. Same condition as 1934.

Q. Was Dassell mining then? A. Yes. Q. What

about 1936? A. Same. Q. 1937? A. Same.'

Q. Was Ole Dahl using it in 1934?

A. No, he wasn't."
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Ole Dahl was using a little water in 1934, we used

to telephone [QQ'] him and he would shut it off. At

high water he would get water out of the ditch,

there is a lot of seepage. The ditch would pick it

up and Ole had a head. When it went down we

w^ould telephone Ole and he would cut off the water.

The ditch picks up these seepages, and also out of

Little Nugget Creek. Little Nugget Creek runs into

the ditch along about the mountain. All of my work

under the lease, Plaintiffs' Exhibit 6, was along

Cache Creek. About 4i/2 miles below^ the mouth of

Nugget Creek was as far as I went down. I started

about two miles from Nugget. There were exten-

sions from the Price and Martin Ditch. Up to

1934 we took water out of Nugget Creek. In 1935,

1936 and 1937 we took Cache Creek water. I had

no operations under this lease using Nugget Creek

Water. The Old Company Ditch runs into Cache

Creek and part into Thunder. The Old Company

Ditch was up on a high bench al)out 350 feet from

creek level. It dumps into Cache Creek and in 1935,

1936 and 1937 we picked it u]^ from Cache Creek

again. I did not work for Murray prior to 1935.

Before I left Cache Creek I worked for him. Th.e

boy and I took a lease w^hen I came back in 1930.

We were working on the upper end of the Ohio

Croup about 2 miles below the mouth of Nugget.

Murray himself worked until 1934 and I started in

1935. Mr. Murray Senior wasn 't in there and wasn 't

v.'orking on Nugget Creek from 1931 to 1937. The
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closest we came was about a mile and a half. In

1934 we took Nngget Creek waters on the bench

alongside the New York Group from the Old Ditch

directl}^ It is up creek, up Cache Creek, up the

bench. We were getting out by wash water out of

Cache Creek.

And on

Redirect Examination

this witness testified as follows

:

Mr. Morgan was working on a bench in 1938 and

used water out of the Price and Martin Ditch.

There was water coming down over the ditch where

he was working. Two men besides himself w^ere

working there. The Cache Creek Mining Company

have claims on the left limit of Nugget Creek be-

low Discovery. The waters of [67] Nugget Creek

could be used to work those claims. The Price

Martin Ditch would be used.

And on

Recross Examination

this witness testified as follows

:

Morgan was using water from the Price-Martin

Ditch in September, 1938, after the defendant had

fixed the ditch and turned water into it. We had

an injunction in this case which was served on the

defendant. I saw the stakes of the Cache Creek

Mining Company claims on the left limit of Nugget

Creek. I didn't notice what they claims. I saw the

Notice in a can, I didn't take it out. My knowledge
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is hearsay and I saw the stake. When I was work-

ing in 1932, 1933 and 1934 I was using two nozzles,

three inch nozzles under a 325 foot head. I was

using 14 gauge pipe and I think there was 325 foot

head on that. I was getting water below where

Little Nugget empties into the Old Company Ditch.

Not below where Thunder Creek emptied. There is

a level bench there and Little Nugget is the only

one that drawls water. Rambler is short and it levels

off into the bench. Rambler runs water in the

spring—there is lots of w^ater. I was getting water

below where the Old Company Ditch runs into the

swamp.

Whereupon, the plaintiffs called

C. P. MORGAN,

one of the plaintiffs, who being first duly sworn,

testified as follows:

I live at Cache Creek in the summer and Los

Angeles in the winter. I first came to Alaska in

1898. I w^as in Nome in 1900 and 1901. I have

resided in Alaska a considerable percentage of the

time since then. I am a placer miner. I have been

engaged in placer mining probably 15 years here

and in California. I am familiar with the Cache

Creek District. I first went there in 1909 and stayed

imtil 1914. I returned in 1934 and was there in

1935, 1936, 1937 and 1938 mining. I am one of the
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plaintiffs. [68] I was acquainted with James Mur-

ray for many years during his lifetime and with

his son All)ert Murray and with his wife Lulu

Murray. This paper is a decree settling the estate

of J. C. Murray. I am acquainted with the signature

of Mr. Mayfield.

PLAINTIFFS' EXHIBIT NO. 14,

being the decree settling the estate of J. C. Murray,

was offered and admitted in evidence.

This other paper is an option agreement from

Lulu M. Murray to Kellogg covering the Cache

Creek Holdings derived from J. C. Murray. I

know both signatures.

PLAINTIFFS' EXHIBIT NO. 15,

being the option agreement, was offered and ad-

mitted in evidence.

This paper is an assignment from R. H. Kellogg

to Pearl E. Kellogg. I know the signature.

PLAINTIFFS' EXHIBIT NO. 16,

being assignment, was offered and admitted in

evidence.

It was stipulated that the plaintiffs owned creek

claims and owned sufficient ground to use the waters

of Nugget Creek on.
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I was on Cache Creek in 1935. In 1935 I was on

lower Cache Creek and did not go on Nugget Creek.

I can't say about 1936. I was on Nugget Creek in

1937 as lessor of Murray, using same water of Nug-

get that Dahl was using. In fall of 1937, we pur-

chased ground from Murray and mined in a pit

where Ole Dahl had been mining for about ten days.

In 1938 we were mining on the right limit of Nug-

get Creek just touching the line of Iowa Bench.

We used Nugget Creek water through the Heren-

don-Jacobson or Old Company Ditch.

^'Q. What work was done on the ditch in

1938?

A. The first work we did on the ditch in

1938—there was a break in the ditch a short

distance below the intake and it is slippery

slidey ground and we put in a steel fliune for

probably 35 feet, made out of 30 in. pipe cut

down and set down in the ditch. Then we tvound

that the ditch needed cleaning out. We foimd

there were a number of low places where the

ditch had [69] washed over the lip. We filled

up the low places with what we took out of the

ditch and sod. I instructed two men to start at

the lower end of the ditch and w^ork up to the

intake and where there were low places, lower

than the average lip of the ditch to fill them up.

They were places that had been w^ashed out.

The intake of the ditch, the gate, the entire

intake is the same as it was under Murray and
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as we purchased it from Murray. The intake

has not been increased by us.
'

'

We didn't enlarge the ditch. It has not been en-

larged since it was originally built. We used the

normal flow of Nugget Creek. There are times of

flood that there would be more water than the ditch

would handle. Our two nozzles used all the normal

flow of Nugget Creek. About the middle of July

we were working three shifts. We did not have the

normal flow all during July, 1938. Balabanoff built

a dam across Nugget Creek and diverted the water

into Price Ditch for his use in mining. I never saw

more than two men working in his crew. He might

have had a third man. Because of his diverting

the water into the Price and Martin Ditch there

was an alarming short^'age of water and we couldn't

mine at all. That is the time I went to see you at

Anchorage. We had been operating two nozzles.

When I returned we hadn't enough for one full

head. Balabanoff was using this water he diverted.

He kept it running through his pipes continuously.

He was mining, two men were working one shift.

There was a period he was not working. I went

up the other night and water was running out and

going to waste. We would have felt increased

water if it had been turned back. The Cache Creek

Mining Company owns ground on the left limit of

Nugget Creek. I used the Price-Martin Ditch late

in the summer of 1938.

''Court: That was after the injunction?"
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The water I used did not come out of Nugget Creek,

it came out of a Gulch. I did considerable work on

the ditch and used the water for prospecting pur-

poses. I did not abandon that ditch. We [70] have

groimd which cannot be worked without the use of

the Price Ditch or another ditch parallel to it. I

don't know how you could work it any other way

than getting water through a ditch on the left limit.

During 1938 we used the normal flow of Nugget

Creek. It is required for continued operation. We
found that out when Balabanoff's dam went across

the creek. Without the use of that w^ater our ground

cannot be soundly mined.

And on

Cross Examination

by counsel for Defendant this witness testified as

follows

:

In 1938 I instructed two men to fill in low places

on the Old Company Ditch. I did not enlarge the

ditch in 1937. The same kind of work was done on

it. The walls were not built up the slightest degree.

Petroff worked for me in the fall of 1937. I think

he did not work on the ditch. This instrument is a

letter to Nick Balabanoff from the Cache Creek

Mining Company signed by myself, dated October

22, 1937.
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DEFENDANT'S EXHIBIT A
was offered and admitted in evidence

:

''Anchorage, Alaska, October 22, 1937.

Mr. Nick Balabanoff

Talkeetna, Alaska

Dear Nick:

As you know, we have very materially en-

larged the Nugget Creek ditches for our

planned operations during the mining season

of 1938. These changes will at least part of the

time cause us to use all of the water of Nugget

Creek, and at all times all that our ditches

will carry.

We have, as you know, purchased all the

rights of Mrs. Murray in Cache Creek, includ-

ing Nugget water rights. While we realize that

Mrs. Murray had a definite understanding with

you that Nugget water belonged exclusively to

her, and probably advised you that he written

agreement that she had with you for 1937 min-

ing operations was now cancelled. We thought

it only fair to advise [71] you, so that you

could govern your operations accordingly.

EespectfuUy,

CACHE CREEK MINING
COMPANY,

By R. H. KELLOGG
By C. P. MORGAN"
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"Q. In 1937, prior to October 22, you had

materially enlarged your Old Company Ditch?

A. I will tell you what happened. The in-

take of the ditch is unchanged. The enlarge-

ment means building up the low places, where

it ran over it was brought up, not beyond

where it had been before, and not above the

lips, there were little draws which had been

washed out. That would happen every year.

You know a chain is no stronger than its weak-

est link.

Q. You wish to state now that the first

paragraph of this letter is not true.

A. I wish to state that is what we did.

Q. You say a chain is no stronger than its

weakest link, you mean the ditch since you

fixed those places up? A. Before.

Q. Before you fixed it up %

A. Before we did what we did every year.

Q. Did you see the ditch in 1935, 1934, 1933,

1930, any of those years? A. No.

Q. When was the last time you saw the

ditch before 1937?

A. I wouldn't be able to say. I would have

to draw on my imagination.

Q. 1910? A. After 1910.

Q. 1914? A. I think probably in 1914.

Q. 1915?

A. From 1915 to 1937 I didn't. [72]

Q. You didn't see the ditch? A. No.
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Q. You don't laiow what was done on it?

A. I don't know, but I know the work we

did is work that is generally done on ditches.

They would have to make use of the water.

Q. Now, as a matter of fact, didn't you in-

crease the height of the walls over a foot?

A. I think there was one place we increased

it over a foot and a half. Water was running

out of the ditch. It did not bring it up over

ten feet."

The ditch varies in position. It is much steeper in

some places than in other. This is not true at the

intake. It is not steep at the intake. The first part

of the ditch is not nearly as steep as other places.

I first became interested in this particular prop-

erty in the fall of 1937. I was on lower Cache

Creek in 1935 and 1936. I suppose between 9 and

II miles doAvn Cache Creek. I had been on upper

Cache Creek but not on Nugget Creek itself until

1937. Through the Old Company Ditch is all the

water we had in 1938 including by wash water. I

don't know where my predecessors were getting by

wash w^ater when working on Nugget Creek. I don't

know when the defendant started to operate on Nug-

get Creek last year but I think it was in July. I

understand he was operating on Nugget before he

started taking water out of the Price Ditch. He
borrowed water from Murrays. In 1938 I don't

know that he mined before he started taking water



R. E. Kellogg, et al. 79

(Testimony of C. P. Morgan.)

out of the Price Ditch. I think he took seepage

from the hill, but I don't know as to that. There

is a little piece of ditch on the right limit besides

these two ditches shovN-n on the map that runs from

4 Above down to 3, 2, and 1. It doesn't seem to

rmi to and from anywhere. From the time I have

personal knowledge I used the Price Ditch last

year. I was not taking Nugget Creek water. I

hadn't used it for seepage water prior to the com-

mencement of this action and injunction. I don't

know [73] how many miner's inches of water I was

taking out of Nugget Creek in 1938. I think the

normal flow was around five and seven hundred

inches. I haven't put a ruler in. That is what we

were taking.

^'Q. How much water was there in the ditch

when you first took it over in 1937?

A. There was a nozzle going to Balabanoff

and a nozzle going to Ole Dahl.

Q. How many miner's inches?

A. I don't know, I don't know what the

pressure was. There was the water Balabanoff

borrowed from Murrays."

When we took over in the fall there were three

nozzles working—Danzel down on Rambler, our

operations for ten days, and Balabanoff. Yes, I was

up at the intake in 1937. There w^as a very small

amount of water running through the dam.

"Q. Before you made repairs how much
of the water was being used?
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A. Before we built up the low places-

Q
A
Q
A

Q
A

repair.

Half of the stream'?

More than that.

More than that?

I think so.

Three-quarters ?

I don't know. I know that it was in bad

I think we were taking most of the water before

we fixed it. We mined about ten days before we

fixed the ditch. We were working on the bench not

in the creek bed. There always will be a stream

running through there even if you shut the dam off

entirely. It wasn't large. The water that came out

of Balahanoff 's nozzle plus seepage was there. I

cannot state how much water was going into the

ditch when I took over the property or what pro-

portion it was. I am satisfied no water was going

to waste with three outfits using it. I was not up

to the gate, we took all there was. I think I was

not at the gate to look at it.

Plaintiff Rested. [74]

Thereupon, the Defendant to sustain the issues on

his part called as a witness

FRED R. SMITH

who being first duly sworn, testified as follows

:

I live at Talkeetna and am familiar with Nugget

and Cache Creek. I first went to Nugget Creek in
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the spring of 1910 and engaged in mining opera-

tions on No. 3 above Discovery which I owned in

partnership with Robert Hughett. We took our

water from No. 4 above Discovery and dug a ditch

to convey it to No. 3. I am familiar with the Price

Ditch on the left limit of Nugget Creek. In 1912

Hughett and myself dug half a mile of this ditch

and Carl Martin helped us dig 1000 feet on the

other end and Price and Martin finished the rest.

We took water to No. 1 above Discovery through

this ditch. The Old Company Ditch on the right

limit was constructed while I was in that country.

There was no time that more than 100 miner's inches

of water was taken out of Nugget Creek into the

Old Company Ditch. I was there from 1910 to the

fall of 1915 and during that period of time not

more than 100 miner's inches was taken out of

Nugget in the Old Company Ditch.

There was no cross-examination by plaintiffs.

Whereupon, the defendant called

ALBERT STINSON

who being first duly sworn, testified as follows:

I reside at Talkeetna and am familiar with Nug-

c'.et and Cache Creeks. I first went to Nugget Creek

111 1906 and 1909 and acquired claims Nos. 1, 2, and
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3 Above Discovery from Fred R. Smith in 1915. T

owned this ground until I sold it to Nick Balaha-

noff. While I owned the ground I mined it every

year and got my water from Nugget Creek mostly.

I had a short ditch from No. 4, dug by Smith and

used that part of the time. I was there when the

Old Company Ditch was constructed and am fami-

liar with it. [75]

Q. At the time it was finished and they

started taking water were they taking out the

normal flow?

A. Very little. They were taking just

enough for—about 40 or 50 miner's inches.

Q. How much was being taken out through

that ditch in 1915?

A. Well, there was less than half when

Harper started work in there.

Q. When was that? A. In 1916.

Q. That was less than half the flow of

Nugget Creek in the normal flow of water?

A. Much less than half.

Q. When was the last time you were on

Nugget Creek? A. Three years ago.

Q. Did you see the Old Company Ditch at

that time? A. Yes, sir.

Q. How much water was being taken out of

Nugget Creek at that time?

A. About the same.

Q. What proportion?

A. Less than half.
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Q. How many miner's inches'?

A. Between two and three himdred, I guess.

Q. From the time you first went in there

and the time you last saw it, what was the

greatest amount of water taken out of Nugget

Creek by the Old Company Ditch?

A. Less than half of Nugget Creek.

Q. In normal flow? A. Yes, sir.

Q. How many miner's inches, would you

estimate? A. Less than 300. [76]

The Price Ditch was not being used when I was

last in there three years ago. It was broken in sev-

eral places. I didn't go the full length of the ditch.

I don't believe it was used after I had the law

suit with Murray imtil I sold out to Nick Balaba-

noff. I don't remember if it was used the season

before I had the law suit with Murray. I didn't pay

much attention to it.

Upon
Cross Examination

by counsel for plaintiffs this witness testified as

follows

:

I worked at Cache Creek in 1906 and 1907. I

purchased Claims 1, 2 and 3 Above Discovery from

Fred Smith who is the same Fred Smith who has

testified here. I was there when the Old Company
Ditch was started and when they put water into it.

About 40 miner's inches was all the water turned

into it about that time. Doc Herendon and Jacob-
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son were using that water. I was well acquainted

with Doc Herendon. It took perhaps five or six

years from the time the Old Company Ditch was

started until the water was turned into it. The Old

Company Ditch was started about 1908, I believe.

They dug part of it and the injimction was served

and they stopped, Herendon and Jacobson finished

it. I purchased 1, 2 and 3 Above Discovery from

Smith in 1915 and mined continuously from 1915

until my suit with Murray in 1926. I had a hydraulic

plant in operation, shoveled into boxes some time

and did ground sluicing. 100 miner's inches was

the most water I saw turned in when they first

started to use it. I can not explain what a miner's

inch is.

Whereupon, the defendant called

G. PITROFF

who being first duly sworn, testified as follows:

I live at Talkeetna and am familiar with the

Cache Creek country. I was in there in 1933, 1934,

1935, 1936, 1937 and in 1938. I have been at Nugget

Creek every year since 1933. When I first went to

Nugget Creek Mr. Murray was using the Old Com-

pany Ditch. The Price Ditch was not being used

that year. It was broken in two places. There was

no work done on it until last [77] year. I don't know

anything about miner's inches but Murray was tak-
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ing- out of Nugget Creek in the Old Company Ditch

less than half the water. Normal water means aver-

age water. Most springs it is way high. I was work-

ing for Balabanoff on Nos. 1 and 2 the first and

second years and on No. 3 the third year. We were

getting water from the Creek most of the time. We
had a little ditch around the creek. When we needed

it we used the creek to sluice ground and shoveled

in the boxes. We did not get water from the Old

Company Ditch when I was there. I worked for

Mr. Morgan, the Cache Creek Mining Company, for

two days in the fall of 1937 and the spring before

last for 17 days. I saw the work they were doing

on the Old Company Ditch and worked there my-

self for two days but not on the Price Ditch.

Q. What work were you doing?

A. Packing moss and enlarging the ditch

and filling- low places from 6 to 10 or 12 inches,

I couldn't exactly tell you, between 6, 8 and

10 inches.

Q. Widening the ditch?

A. Not exactly widening it, building it on

the sides of the walls.

Q. Building it higher!

A. Higher up.

Q. What were you using to build them up
with?

A. Moss and gravel and rocks, anything we
could get. I saw them working on the ditch

in 1937 and 1938 after I left.
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Q. Now, Mr. Pitroff, did you notice the

amount of water running through in 1938.

A. Yes.

Q. Was more water running through than

before the ditch was fixed?

A. Twice as much as it used to be.

Q. How much of Nugget Creek was being

used through that ditch?

A. Little less than half. [78]

Upon
Cross Examination

by counsel for the plaintiffs this witness testified

as follows:

I worked for Balabanoff in 1933, 1934 and 1935.

He was working No. 1, next to Morris. We were

shoveling in boxes and sluicing but not hydraulic-

ing as we didn't have any means. We were not

using seepage water but creek water. If all of the

water of Nugget Creek were turned into the Old

Company Ditch there would not be water on 1, 2,

and 3. There is no seepage water there from the

Old Company Ditch. There might be seepage from

the right hand limit going up, but not the left.

Three men were working for Nick in 1935 and three

in 1934. We were sluicing and shoveling into the

boxes. I worked 17 days for Mr. Morgan and also

two days I worked before. I worked for him last

spring, the spring of 1938. In 1935, 1936, and 1937

I worked with George Anderson who had a con-
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tract on the upper end of Nugget Creek. I worked

for Morgan two days doing ditch w^ork.

Q. What you were doing was going along

and repairing the holes?

A. Well, we can say it was repairing, but it

was more like enlarging it. I myself under-

stand repairing—if any part in the ditch should-

der is sunk and is filled level, that is what I

call repairing. But, we didn't do that, we

enlarged it.

We worked all the way through the ditch as much

as we could in two days. We went pretty near a

mile. Probably a mile and a quarter in two days.

The horses have been traveling two feet away from

the ditch and in some places one foot and they had

knocked the side walls down in places but not all.

We built up all the low places we could see, not

only where the horses had been going. In the two

days I worked there we went a mile, a mile and

a quarter or a mile and a half. I saw water flowing

in the Old Company Ditch in 1933, before Morgan

came. I could see it every day. We went up and

cut wood and could alw^ays see it when we go for

mail. We would go along the ditch.

On
Redirect Examination

by counsel for defendant this [79] witness testified

as follows:

They were working on the Old Company Ditch

in 1937 before I went dowm there. There were two
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fellows working there steady. They worked there

after I left. I couldn't tell you if it was two or

three weeks. I didn't see anybody working on the

ditch in 1938, but they had two men on there steady

in 1937.

And on

Recross Examination

by counsel for plaintiffs this witness testified as

follows

:

I don't remember any work done on the Old Com-

pany Ditch in 1938.

Whereupon the defendant called

ROBERT DAHL
who being first duly sworn, testified as follows:

I live at Talkeetna and am familiar with Nugget

and Cache Creeks. I mined on Nugget Creek in

1932, 1933, 1934, 1935, 1936, 1937, and 1938. I am
familiar with the Old Company Ditch on the right

limit and the Price Ditch on the left limit. The

Price Ditch was not being used when I went there

in 1932. It was busted up. It was not used from

1932 to 1938. My brother had a lease from Murray

and we were working on Nugget Creek right where

Morgan is working now. We were getting our water

from Nugget Creek through the Old Company
Ditch. In 1932 two small pipe heads of water were
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being taken out by the Old Company Ditch, not

over 300 miner's inches of water. This was about

one-third of the normal flow of Nugget Creek.

Q. Now, do you know if there were any

changes made in the Old Company Ditch after

you went there?

A. They built it up last year.

Q. By whom was that done %

A. Morgan.

Q. What do you mean by building it up ?

A. Building the rim up and widening it

out.

Q. You mean the walls of the ditch? [80]

A. Yes.

Q. How much water flowed through the

ditch last year. What part of Nugget Creek

was flowing in there last year?

A. All of it for a while.

Q. Did it hold more than last year—the

year before? A. About twice as much.

Q. Before 1938 was there any stream still

flowing dowTi Nugget Creek while water was

being taken out by the Old Company Ditch?

A. Yes.

Q. Just seepage or was there a stream com-

ing do\Mi? A. Both.

Q. From the time you first went there in

1932 to 1937 was the Old Company Ditch fixed

up? A. No, sir.
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On
Cross Examination

by counsel for plaintiffs this witness testified as fol-

lows:

When I w^ent to work in there in 1932 I went to

work for my brother on Iowa Bench. Two small

pipe heads were being used then, about three hun-

dred miner's inches. A miner's inch is a square

inch under four inches of pressure. The Old Com-

pany ditch was carrying twice as much water in

1938 as it formerly carried. I know about the in-

take to that ditch. The head gate had not been

changed. It is the same gate. The plaintiffs en-

larged the Old Company Ditch in 1938, and the fall

of 1937. They were cutting sod and piling it on the

rim, and widening it out. I was along the ditch on a

regular trail and saw what was done. I do not know

whether anything was done at the intake.

And on

Redirect Examination

by counsel for defendant this witness testified as

follows

:

Prior to 1938 the intake could be opened wide and

the ditch take all the water. It would take it with-

out overflowing before 1938 sometimes at the lowest

stages of the water. [81]

And on

Recross Examination

by counsel for plaintiffs this witness testified:

The creek went dry last summer. There wasn't a
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pipe head in the creek and the ditch would carry

all of the water before any changes were made. In

1935 the ditch would carry all of the water at low

stages, if it was dry. No, it wouldn't carry it at

the normal flow of water.

Whereupon the defendant called

NICK BALABANOFF
the defendant, who being first duly sworn, testified

as follows:

I am the defendant in this case and live in the

summer at Cache Creek and in the winter usually

at Anchorage. I am familiar with Nugget and Cache

Creeks. I have been at Nugget Creek every year

since 1916. I am familiar with the Old Company

Ditch and with the Price Ditch. When I first went

in there in 1916 I was working on Windy Creek.

In 1917 I was sniping, leasing ground in several

places and shoveling in. I went on Nugget Ci'eek

in 1932 and have been working steadily there on

Nos. 1, 2 and 3 Above since then. I bought them

from Stinson. The Price Ditch has not been used

since 1927. I used that ditch for a little while in

1938. It was in bad condition and I fixed it and

used it. No w^ork had been done on it from 1927

until I fixed it. No water had been running through

it. It was ruined in September, 1927, at the end of

the season and those two breaks had never been
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repaired. When I first went in there in 1916 the

Old Company Ditch was being used by Charlie Har-

per. About half of the normal flow of water from

Nugget Creek was being used. They did not get

their by-wash water from Nugget Creek through the

Old Company Ditch. Morgan and the Cache Creek

Mining Company built on the Old Company Ditch

in the fall of 1937 and in 1938.

Q. What did they do ?

A. They built it right along, except in high

places. They fixed it up with sod, for a half

mile they widened it and dug it in in places.

[82]

Q. How much water flowed through it last

year?

A. About double; twice as much as before.

Q. Referring to the intake gate, would the

ditch carry the normal flow of the creek before

1938?

A. If the gates were half open that would

carry two creeks.

Q. Did the ditch carry it?

A. No. If the ditch was open about six

inches it was all it could carry before they

built it up in 1937 and 1938. Two or three men
were working there every day.

Q. Before 1938 was there any water run-

ning down Nugget Creek except what went in

the ditch?

A. I had enough water for the boxes.
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I used the water out of Nugget Creek and in 1936

and 1937 I got it from the Old Company Ditch

from Mr. Murray. Mr. Albert Murray and Mr.

Harper were parties to the agreement which I

signed in 1937. I was figuring on fixing the Price

Ditch and Mr. Albert Murray said it would take me

part of the summer and there was more water in the

Old Company Ditch that they needed. I worked on

the Price Ditch in 1936 and 1937 and I cleaned it in

1938. I used the water out of the Old Company

Ditch for two seasons, through an agreement with

Murray and Mrs. Murray. When I wasn't getting

water from the ditches I was getting water from

Nugget Creek for my mining operations. The Price

Ditch had been abandoned in 1927.

And on

Cross Examination

by counsel for plaintiffs this witness testified as

foUow^s

:

I bought this property from Albert Stinson and

was a witness in the previous case involving water

rights between Stinson and Murray. This is my
signature to

PLAINTIFF'S EXHIBIT No. 17

which was offered and admitted in evidence, read-

ing as follows:
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"Defendants Exhibit 3

"Recite fer Nugget Creek Nugget Creek

"Ditch watter on June 26 1910 [83]

"Right Limmit of Said Creek

"Recived from Nick Bolakanoft one dollar

and other considerations in keeping the ditch

in repare for the use of a pipe head of watter

for one shift fer July & Augst and September

and October for the year 1919 the Watter to be

used an Al Stenson ground on Nugget Creek

above Discovery I J C Murray will but in the

head gate in my ditch to diliver the watter to

Nick Bolakanoft and Partners at know time

will they claime any part of this watter after

this year
'

' Signed

"NICK BALABANOFF AND CO."

"Witness JOE DLOUBY
"PAUL POPOVICH

"This is to certify that the foregoing is a

full, true and correct copy of Defendants Ex-

hibit 3 in the matter of Albert Stinson vs. J. C.

Murray, No. A-556, as the same appears in the

records and tiles of said cause in my office.

"In witness whereof I have hereunto set my
hand and have affixed the official seal of my
office at Anchorage, Alaska, 22nd day of August,

1938.

[Seal] '

'DERRICK LANE
"Clerk of the District Court for the

Territory of Alaska Third Division."
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In 1937 I had an agreement with Mrs. Murray

about a ditch. I don't know anjrthing about water.

I was using my water with the permission of Albert

Murray. That is my signature. Plaintiffs' Exhibit

1 (read to witness by counsel) says I could use the

water from the ditch. In 1932 I did quite a little

shoveling in. We had to shovel in behind the hoes

because the water was short and we were sluicing.

I did no hydraulicking in 1933, 1934, 1935 and

1936. The sluicing and shoveling takes more water

than hydraulicking. With two and two and a half

feet of gravel you have to have water to do it. I

put a small hydraulic in in 1936. I used water

through the ditch, yes. I never had a work with

Murrays. Dahl was using one head of water. Dahl

hardly used 10 inches, he was getting water from

Nugget and from the lake. He told me last year

—

I don't want water from [84] Nugget, I have plenty.

I worked on the Price and Martin ditch nine days

in 1936, in the fall. In 1937 I put in 12 days and in

1938 in July, two weeks steady with my partner,

Robert Dahl. There were notices at the head gate

that the Cache Creek Mining Company owned the

Price and Martin Ditch but that was an abandoned

ditch. I put more money in it to fix it than Murray
put in it. It cost me more than they put in it. It

is not necessary to repair ditch lines every year.

I just fixed what I needed to when I repaired the

Price-Martin Ditch. It hadn't been used for many
years and was washed out. In 1938 I put a few
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rocks as a dam across Nugget Creek, a dozen or so.

Maybe 10, 12, or 15, that is all. They were laid in

Nugget Creek to divert the water into the Price

and Martin Ditch. Those rocks didn't have much to

do with diverting the water. What water I was get-

ting in that ditch wouldn't amount to 40 or 50

inches. I was using one 2 in. nozzle under 200

pounds pressure. I don't know whether it was 10

per cent of the water I diverted. It was ten or

twelve. I let about 88 percent of the water go into

the Old Company Ditch and in the creek. I went

over the Old Company Ditch this year and in 1938.

They had about four or five men working there for

days fiji:ing it up. I don't know who were the men.

I don't know if George was working there. He was

working on this cut.

And on

Redirect Examination

by counsel for defendant this witness testified as

follows

:

In 1919 when I signed the agreement marked

Plaintiffs' Exhibit No. 17 I didn't own any ground

at all. I first bought this claim in 1932. I never

claimed to own the Old Company Ditch. The Mur-

rays just let me use it.

Whereupon, the Defendant rested.
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The plaintiffs recalled

CHARLIE HARPER
as a witness on their behalf, who testified as follows

:

I w^as mining on Cache Creek using the waters of

Nugget Creek through the Old Company Ditch in

1931, 1932, 1933 and 1934. [85] I was on the ground

and saw^ that there was no more water flowing in

the Old Company Ditch in 1938 than in 1932, 1933

and 1934. In my experience as a miner I have

found it necessary to do repair w^ork on ditches gen-

erally every year—shoveling them out. The dirt is

thrown up on the lower lip of the ditch. The Old

Company Ditch is not capable of carrying more

water now than it was in 1931, 1932 and 1933. The

intake has never been enlarged. It is not the same

head gate. It was renewed in 1932 and made to fit

the same intake. I was in the vicinity when the Old

Company Ditch was constructed. The Old Cache

Creek Mining Co. commenced the ditch. They

finished the lower end. Herendon finished the ditch

on the upper end. The water of Nugget Creek was

turned into the ditch immediately after it was com-

pleted. The w^ater was used on 4 Below Discovery,

3 Below and in 1915 it was used on the lower bench

of Nugget on the right limit. In 1916 I worked

some on the Iowa Bench. I had it under lease. I

mined there in 1916 and 1917 and was using the

flow of water in the Old Company Ditch. I would

estimate I was using all the normal state of the

water of Nugget Creek. I was in the country when
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the Price and Martin Ditch was dug. I knew Hugh

Price and Carl Martin. In 1917 I had interference

with my use of the water through the Old Company

Ditch. The intake to the Price Ditch is on 10 Above

and to the Old Company Ditch on 9 Above. Water

was turned into the Price Ditch after it was com-

pleted, I think in 1911. I was mining on the right

limit of Nugget Creek and 4 Below in 1916.

Although the Price Ditch intake is above the Old

Company Ditch intake we got water any time we

were short by telling Price and they went up and

closed the gate so we could fill our ditch.

And on

Cross Examination

by counsel for defendant this witness testified as

follows

:

After the work was done on the ditch in 1937

and 1938 it will not carry any more water than in

1931 or in 1934. It was cleaned out in the spring

of 1931. I don't remember how many [86] days work

were done. Roughly six or seven men spent 15

days on it in 1931. When the banks thaw out the

gravel rolls into the ditch. We would put that gravel

on the lower edge of the ditch. We cleaned it every

year, including 1934. About 10 or 15 days work

were done on it every year, shoveling ice and snow

and cleaning it out where it overflowed. No flumes

were put in during that time. A flume was put in

last year. It did not carry any more water than the

ditch did before. That flume was a thirty-four inch
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hydraulic pipe cut in two and spread out in a curve.

The Price Ditch was used in 1926 by J. C. Murray.

The Old Company Ditch was not used that year. I

don't know whether the Price Ditch was used in

1925, I wasn't there. I was mining in 1925 on Lemel

Creek. I was there on Nugget in 1924. I think I

was with Jim Murray in 1926. I can't remember in

1925. I worked at Falls Creek and Thunder Creek

in 1928, 1929 and 1930. I wouldn't be positive

whether the Price Ditch was used in 1925. Jim

Murray used the Old Company Ditch on the right

limit. A slide came down off the hillside and he

changed and used water from the Price Ditch. I

don't know what year that was. I can't remember

as to the year 1926 as to whether water was being

used out of both ditches in 1925 and 1926. I don't

know whether both ditches were being used in 1925.

And on

Redirect Examination

by counsel for plaintiffs this witness testified

:

Hugh Price and Carl Martin used the water of

Price Ditch after it was turned on in 1911, along-

side of 3 Below and 2 Below and maybe farther

up, I don't know.

And on

Recross Examination

by counsel for defendant this witness testified:

I am not positive if the Price Ditch wasn't

finished until 1913. I don't know whether Smith
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was using part of that ditch. I don't know whether

he helped to build it. It was always known as

the Price and Martin Ditch. [87]

The plaintiffs recalled

C. P. MORGAN
as a witness on their behalf, who testified as

follows

:

In 1938 we repaired the slides near the intake

where we put in a steel pipe cut in two and set it

in the ditch. It would not increase the capacity of

the diti?h at that point. The ditch had slid in and

had to be fixed or nobody could use it. Several

times during the season I would fix leaks myself

or send men up. We had two men who were in-

structed to fill up the holes and stake the ditch

against snow. Bedeker worked before I left for

probably ten days, his instructions were to fill up

those holes. We had two men working in the fall

of 1937. We had the whole outfit up there, 8 or 9

in the spring of 1938, getting out slides and repair-

ing breaks. I didn't testify that we had two men
working on the ditch. At times we would find

breaks and send them up. The men I sent up had

regular work to do. I had the whole crew up in

the spring cleaning out the snow and we will have

to do that again this year. For a very short time

I had men working on it in the fall of 1937.

Whereupon, the plaintiffs rested.
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The foregoing was all of the evidence introduced

on the trial of said cause.

Whereupon, counsel for the respective parties

presented their arguments to the Court. [88]

[Title of District Court and Cause.]

STIPULATION EE STATEMENT
OF EVIDENCE

It is hereby stipulated and agreed by and be-

tween counsel for the plaintiffs and the defendant

above-named that the foregoing condensed state-

ment of evidence is a true and accurate statement

of the evidence introduced at the trial of this cause,

condensed to narrative form and is approved.

Counsel for plaintiffs-appellees do hereby further

stipulate and agree that said condensed statement

may be settled and approved without further notice,

and do hereby waive notice of hearing, and consent

to the immediate hearing on said statement.

Dated this 4th day of January, 1940.

W. N. CUDDY
Of Attorneys for Plain-

tiffs-Appellees.

THOMAS M. DONOHOE
Attorney for Defendant-

Appellant.

[Endorsed] : Filed Jan. 4, 1940. [89]
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[Title of District Court and Cause.]

ORDER APPROVING CONDENSED
STATEMENT OF EVIDENCE.

It appearing to the Court that the within and

foregoing condensed statement of evidence in the

above entitled action was lodged in the office of the

Clerk of this Court by the Defendant-Appellant,

together with the stipulation of the counsel for the

respective parties hereto approving the same and

waiving notice of hearing for approval thereof, on

the 4th day of January, 1940, being in due time,

and the same having been duly presented to the

Court for approval on this 4th day of January,

1940, within the extended term of the court at

which the trial of said cause was had and within

the extension of time heretofore allowed by the

Court; and it further appearing that the foregoing

narrative statement of the evidence contains all of

the evidence and all of the written exhibits, stated

in simple and condensed form, that were introduced,

heard or considered by the Court in rendering its

decree in the above-entitled action; and that as to

such portion of the foregoing narrative as is set

forth in the form of questions and answers such

form is necessary to accurately reflect what occurred

;

now, therefore, it is [90]

Ordered, that the foregoing statement and nar-

rative of the evidence be, and the same is hereby

approved, settled and allowed as a full, true and

correct statement in simple and condensed form, of
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the evidence introduced in connection with the trial

of the above-entitled action and contains all evi-

dence material to the hearing of the appeal in said

cause and the matters stated in full in the form

of questions and answers are directed to be so set

forth.

Done and ordered entered at Anchorage, Alaska,

this 4th day of January, 1940.

SIMON HELLENTHAL
District Judge.

Entered Court Journal No Page No
Jan. 4, 1940.

[Endorsed] : Filed Jan. 4, 1940. [91]

II.

That thereafter and on April 24th, 1939, the Court

did make, render and file its opinion in this cause,

the same being as follows : [92]

[Title of District Court and Cause.]

OPINION

(Given Orally)

The Court feels that it is the duty of the Court

to decide matters of this kind as soon as can pos-

sibly be done so that all people interested can ad-

just themselves and also feels it is his duty that

such decisions should not be made on any technical

grounds. It should be so plain that there won't be
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any litigation afterwards as to the Court's decision.

The Court is not going to hold the parties to the

pleadings in this ease. The Court is doubtful if the

Complaint states a cause of action and whether or

not the Court under the Affirmative Defense could

give the defendant any relief.

The Court is going to supplement the pleadings

by the evidence and decide this case under the evi-

dence adduced rather than on the formal pleadings

made by the parties.

It appears to the Court that the plaintiffs have

[93] a prior right to the use of at least part of the

waters of Nugget Creek. The evidence shows that

their ditch was built a long time ago, prior to 1917,

and the water used at various places, and sometimes

dumped into Cache Creek and picked up again and

used in different ways. The volume of water used

is so uncertain that the Court cannot definitely de-

termine same, except when used by Harper in 1932,

1933, 1934 and 1935, and the Court is going to

measure the plaintiff's rights and enjoin the de-

fendant from interfering with such right and use,

in accordance with this testimony. The testimony

is that some water was made on the way, by Little

Nugget Creek, the lake and the swamp and that

some water was used by Dahl, a lessee of plaintiffs'

predecessor in interest. The amount of water used

by Dahl and the water made on the way is impos-

sible to ascertain. This water used wasn't suf-

ficient for three shifts using two nozzles. They
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employed, two shifts and during the remaining

shift allowed water to collect in the lake. Those

shifts used water under 325 feet pressure, using

two 3-inch nozzles. No additional water was used,

as the by-water came out of Cache Creek.

The Court will enjoin the defendant from taking

any water that will interfere with the plaintiffs'

use of as much water as w^as used with

two 3-inch nozzles, of ordinary construction, under

325 feet pressure, as long as the plaintiffs keep the

ditches in shape they are allowed to use that water

any place they want to use it.

We come to the question of whether or not the

defendant has any right. I believe the defendant

had an absolute right to appropriate any water in

excess of the amount of plaintiffs' right and that he

made such appropriation, [94] started in 1936 and

continued to 1938. He did work on the dam in

1936, more in 1937 and finally got water through

it in 1938.

The Court is going to determine the defendant's

right at this time as of the time he was enjoined

by considering not only the water he appropriated

before he was enjoined. He will be allowed as much

water as he could use with the equipment he had

on hand at the time, the full amount that this

equipment could carry. He will be allowed that

much water under the pressure he used it. I don't

know what that pressure would be there. He will

also bo allowed a reasonable amount of by-water.
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I believe that there was no trespass by the de-

fendant and that he had a perfect right to go where

he went.

The Court will undoubtedly supplement the

opinion to a certain extent. I will give you a copy

of this and any changed Opinion given later on.

The plaintiff has a senior appropriation and the

defendant has a junior appropriation.

Question by Donohoe: Supposing that this fig-

ured to more than the capacity of the ditch before

the injunction?

Court: That would make no difference. That

can't be the full capacity of the ditch. They didn't

use that much water 24 hours, they used it for 16

hours. It would be two-thirds because they worked

only two-thirds of the time. I have made no pro-

visions for by-water for the plaintiff because the

plaintiff wasn't using by-wash water at that time.

It came from Cache Creek.

Question by Bunn: The by-wash water is more

important than [95] the water which goes through

the nozzles.

Court: I am confident they will have enough to

run three nozzles and still have by-wash water. The

325 feet pressure is what counts. There must be

a great deal more head at Cache Creek than on the

Iowa claim. The greatest head of water the plain-

tiffs could make is at this place where it has the

greatest pressure. I am measuring this water at

the highest pressure on the plaintiff's ditch.
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Maybe you can stipulate as to the equipment de-

fendant had on hand at the time.

Question by Donohoe : Is the Court ignoring the

1917 statute?

Court: I am not ignoring it. It is ahnost im-

possible to enforce that in its full meaning. There

would have to be an equitable division of the water

under those conditions. I don't believe defendant

is entitled to the benefit of this Act as this water

was appropriated before 1917. Plaintiff also ovms>

claims on both sides of the stream. I want to find

out how much defendant has reasonable appropri-

ated. That is important at this time.

That is the only time under the evidence we can

determine the amomit of water being used, these

four or five years. From Harper's testimony, I

take it that was the prevailing condition during

those five years. I believe you folks can determine

the amount of equipment Balabanoff had at that

time and the amount of water he could use so that

we can put it in the Judgment. If that had been

done in the previous case there might not be this

trouble now. [96]

[Endorsed] : Filed Apr. 24, 1939. [97]
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III.

That subsequently, and on the 22d day of August,

1939, the Court did make, order entered and file

herein its Findings of Fact and Conclusions of

Lavv^ and its Decree based thereon, to all of which

the Defendant excepted and which exceptions were

allowed by the Court, the same being as follows:

[98]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This matter came on regularly for trial before the

Court, without a jury, at Valdez, Alaska, on the

22d day of April, 1939. The plaintiffs were repre-

sented by their counsel, Messrs. Cuddy and Bunn

and the defendant was represented by his counsel,

Thomas M. Donohoe. And the Court having duly

heard and considered the evidence introduced by

each of the parties hereto, the arguments of coun-

sel and being duly advised in the premises, does

hereby make and ordered entered, the following:

FINDINGS OF FACT

I.

That the plaintiffs are members of a co-partner-

ship engaged in business under the firm name and

title of the Cache Creek Mining Company.

II.

That the plaintiffs are the owners of placer min-

[99] ing claims on Nugget Creek, a tributary of
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Cache Creek, iii the Yentna Mining District, Tal-

keetna Recording Precinct, Third Judicial Division,

Territory of Alaska, and are engaged in placer

mining, using the water of Nugget Creek.

III.

That the defendant is the o\vner of placer min-

ing claims on Nugget Creek, a tributary of Cache

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, Ter-

ritory of Alaska, and is engaged in conducting

placer mining operations upon said claims, using

the water of Nugget Creek.

IV.

That the plaintiffs, and their predecessors in in-

terest, prior to the year 1917, made an appropri-

ation of the waters of said Nugget Creek, and used

the same in their mining operations, to the extent

of three hundred sixty (360) miners' inches,

measured in accordance with the California defi-

nition of a miners' inch, and that such appropri-

ation was first, prior, superior and paramount to

any appropriation by the defendant.

V.

That the defendant subsequently appropriated

from the waters of said Nugget Creek, and used in

his mining operations, water in the amount of

three hundred (300) miners' inches, measured in
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accordance with the California definition of a

miners' inch, and that such appropriation was

junior to the appropriation of defendant mentioned

in paragraph IV above. [100]

VI.

That the defendant is entitled to the use and

possession of that certain ditch known as and called

the Price or Price-Martin Ditch, and as used by

him to carry the waters of Nugget Creek, situated

in the Yentna Mining District, Talkeetna Record-

ing Precinct, Third Judicial Division, Territory of

Alaska, superior to any right or claim to the same

by the plaintiffs.

And from the foregoing Findings of Pact the

Court does make and deduce, the following:

CONCLUSIONS OF LAW
I.

That the preliminary injimction heretofore made

and entered herein be dissolved.

II.

That the plaintiffs have judgment herein declar-

ing them to be the owners of a first, prior and

superior appropriation of the waters of Nugget

Creek to the extent of three hundred sixty (360)

miners' inches, measured in accordance with the

(California definition of a miners' inch.
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III.

That the defendant be enjoined from taking, di-

verting or using the waters of said Nugget Creek

so as to prevent plaintiffs from the free use of

their prior appropriation as above set forth.

lY.

That the defendant have judgment herein de-

claring him to be the owner of an appropriation

of the waters of Nugget Creek to the extent of

three hundred (300) miners' [101] inches, measured

in accordance with the California definition of a

miners' inch, but junior to the appropriation of

plaintiffs.

V.

That the defendant have judgment herein de-

creeing that he is entitled to the use and posses-

sion of that certain ditch known as the Price or

Price-Martin Ditch.

Made and ordered entered at Anchorage, Alaska,

this 22d day of August, 1939.

SIMON HELLENTHAL,
District Judge.

Approved as to form:

ROY BUNN,
Attorney for Plaintiffs.

THOMAS M. DONOHOE,
Attorney for Defendant.

Entered Court Journal No. A-8 Page No. 475

Aug. 22, 1939.

[Endorsed] : Filed Aug. 22, 1939. [102]
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In the District Court for the Territory of Alaska,

Third Division.

No. A-1061.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, DOING BUSINESS UNDER THE
FIRM NAME AND TITLE OF CACHE
CREEK MINING COMPANY,

Plaintiffs,

vs.

NICK BALABANOFF,
Defendant.

DECREE

This matter came on regularly for trial before

the Court without a jury at Yaldez, Alaska, on the

22d day of April, 1939. The plaintiffs were repre-

sented by their attorneys, Messrs. Cuddy and Bunn.

The defendant was represented by his attorney,

Thomas M. Donohoe. And the Court having duly

heard and considered the evidence introduced by

each of the parties hereto, the arguments of coun-

sel, and having heretofore made and ordered en-

tered herein its Findings of Fact and Conclusions

of Law ; and being fully advised in the premises

It is ordered, adjudged and decreed that plain-

tiffs be, and they hereby are, decreed to have a first,

prior, superior and paramount appropriation, su-



R.E. Kellogg, et al. 113

perior to any right of the defendant, in and to

the waters of Nugget Creek, a tributary of Cache

Creek, in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, [103]

Territory of ALaska, to the extent of three hundred

sixty (360) miners' inches, measured in accordance

with the California definition of a miners' inch;

and

It is further ordered, adjudged and decreed that

the preliminary injunction heretofore made and en-

tered herein be, and the same hereby is, dissolved;

and

It is further ordered, adjudged and decreed that

the defendant be, and he hereby is, restrained and

enjoined from taking, diverting or using the waters

of said Nugget Creek in any manner to prevent the

plaintiffs from the free use and enjoyment of their

prior appropriation as above set out ; and

It is further ordered, adjudged and decreed that

defendant be, and he heieby is, decreed to have an

appropriation of the w^aters of Nugget Creek, a

tributary of Cache Creek, in the Yentna Mining

District, Talkeetna Recording Precinct, Third Ju-

dicial Division, Territory of Alaska, to the extent

of three hundred (300) miners' inches, measured

in accordance with the California definition of a

miners' inch, but junior to the appropriation of the

plaintiffs as above specified; and

It is further ordered, adjudged and decreed that

defendant be, and he hereby is, decreed entitled to
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the use and possession of that certain ditch known

as and called the Price or Price-Martin Ditch, and

as used by him to carry the waters of Nugget Creek,

situated in the Yentna Mining District, Talkeetna

Recording Precinct, Third Judicial Division, Ter-

ritory of Alaska, superior to any right or claim to

the same by the plaintiffs.

Done and ordered entered at Anchorage, Alaska,

[104] this 22d day of August, 1939.

SIMON HELLENTHAL,
District Judge.

Approved as to form:

ROY BUNN,
Attorney for Plaintiffs.

THOMAS M. DONOHOE,
Attorney for Defendant.

Entered Court Journal No. A-8 Page No. 476

Aug. 22, 1939.

[Endorsed] : Filed Aug. 22, 1939. [105]

Wherefore, defendant respectfully prays that

this Honorable Court settle, approve, allow and cer-

tify the foregoing as his Bill of Exceptions and

Statement of Evidence and that the same be made

a part of the record upon appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and will ever so pray.

THOMAS M. DONOHOE,
Attorney for Defendant-Appellant.
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ACCEPTANCE OF SERVICE, WAIVER OF
NOTICE, AND STIPULATION BY COUN-
SEL FOR PLAINTIFFS.

It is hereby stipulated and agreed that the fore-

going Bill of Exceptions and Statement of Evi-

dence in the above entitled action was duly served

upon me on the 4th day of January, 1940; that I

have examined the same and have no amendments

or additions to suggest thereto; and do hereby

agree that the same may be settled, approved, al-

lowed and certified as a Bill of Exceptions and

Statement of Evidence in said cause by the Judge

of said Court at such time and place as the same

may be presented by counsel for defendant, with-

out any other or further notice to plaintiffs and

without coimsel for plaintiffs being present.

Dated at Anchorage, Alaska, January 4th, 1940,

W. N. CUDDY,
Of Attorneys for Plaintiffs.

[Endorsed] : Filed Jan. 4, 1940. [106]

[Title of District Court and Cause.]

ORDER SETTLING AND CERTIFYING
BILL OF EXCEPTIONS

Nick Balabanoff, the above-named defendant and

appellant having applied to the Court for an order

settling and certifying this Bill of Exceptions to
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be used on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

decree made and entered herein on the 22d day of

August, 1939; the plaintiffs being represented by

Roy Bunn, of their attorneys, and the defendant

being represented by Thomas M. Donohoe, his at-

torney; and it appearing that the parties hereto

through their respective attorneys of record have

stipulated and agreed to the Bill of Exceptions and

Statement of Evidence filed herein on the 4th day

of January, 1940; and have further stipulated and

agreed that the same might be submitted to the

Court for settlement and allowance without any

other or further notice; and it further appearing

that said Bill of Exceptions is submitted within

the extended term at which said decree was ren-

dered and within the time allowed by the Court;

and it further appearing that said Bill of Excep-

tions and Statement of Evidence contains a con-

densed statement of the evidence given in said cause,

and that the same has by an order made and en-

tered herein been approved as complete and cor-

rect; and the Court [107] having duly inspected

said Bill of Exceptions and Statement of Evidence

and being fully advised in the premises; it is

Ordered, that said Bill of Exceptions and State-

ment of Evidence be, and the same hereby is, al-

lowed, approved and settled, and that the same be

filed herein forthwith as a part of the record in this

cause upon appeal ; and it is further
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Ordered, that the undersigned Judge of this Court

who presided at the trial of said cause and before

whom all of the evidence in said cause was given

certifies that said Bill of Exceptions contains a con-

densed statement, in narrative form, of all of the

evidence given in said cause upon which the said

decree of August 22d, 1939 is based.

Done by the Court and ordered entered at Anchor-

age, Alaska, on this 4th day of January, 1940.

SIMON HELLENHTAL
District Judge

Entered Court Journal No , Page No
,

Jan. 4, 1940.

[Endorsed] : Filed Jan. 4, 1940. [108]

[Title of District Court and Cause.]

STIPULATION RE PRINTING RECORD

It is hereby stipulated and agreed by and between

counsel for plaintiff and defendant that in printing

the record of this case upon appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, all captions shall be omitted after the title of

the cause has once been printed, and the words

*' Title of Court and Cause" and the name of the

paper or document shall be substituted therefor. All

other parts of the record shall be printed.
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Dated this 4th day of January, 1940.

W. N. CUDDY
Of Attorneys for Plaintiffs-

Appellees

THOMAS M. DONOHOE
Attorney for Defendant-

Appellant

[Endorsed] : Filed Jan. 4, 1940. [109]

[Title of District Court and Cause.]

ORDER
This matter having come on for hearing upon the

oral application of the plaintiffs by and through

their attorney, Roy Bunn, for an order for the

transmittal of certain exhibits in the original along

with the transcript of record to the Ninth Circuit

Court of Appeals, and it appearing to the Court

that such an order is necessary and proper in the

premises; it is, therefore,

Ordered, adjudged and decreed that plaintiffs'

exhibits 9, 10, 11, and 12, being photographs identi-

fied by the witness, Charles Harper, and plaintiffs'

exhibit 5, being a map identified by the witness,

Charles Harper, be, by the clerk of this Court,

transmitted together with the transcript of record

in the cause to the Ninth Circuit Court of Appeals

at San Francisco, California in the appeal taken

by the defendant.
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Done by the Court at Anchorage, Alaska, this 4th

day of January, 1940.

SIMON HELLENTHAL
District Judge

Entered Court Journal No , Page No
,

Jan. 4, 1940. [110]

[Endorsed] : Filed Jan. 4, 1940. [Ill]

[Title of District Court and Cause.]

STIPULATION FOR PRAECIPE

To the Clerk of the District Court for the Territory

of Alaska, Third Division

:

It is hereby stipulated and agreed by and between

counsel for the respective parties hereto that the

record on appeal shall consist of, and that you will

please make, certify and transmit to the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, a true

copy of each of the following indicated portions of

the record in the above-entitled action, as the tran-

script to be used on the appeal of Nick Balabanoff,

defendant, from the judgment rendered herein on

the 22d day of August, 1939, to-wit:

1. Complaint.

2. Order to Appear and Show Cause.

3. Continuation of Temporary Injunction.

4. Order allowing Amendment by Interlinea-

tion.
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5. Answer.

6. Reply.

7. Opinion.

8. Findings of Fact and Conclusions of Law.

9. Decree. [113]

10. Petition for Appeal.

11. Assignment of Errors.

12. Order allowing Appeal and fixing Bond.

13. Undertaking on Appeal.

14. Citation on Appeal.

15. Certificate of Clerk as to service of Citation

on Appeal.

16. Minute Order of Aug. 22, 1939, extending

time.

17. Order of November 13, 1939, extending time.

18. Order of January 4, 1940, extending time.

19. Bill of Exceptions and Statement of Evi-

dence.

20. Order settling, allowing and certifying Bill

of Exceptions and Statement of Evidence.

21. Stipulation Re Statement of Evidence.

22. Order Approving Condensed Statement of

Evidence.

23. Stipulation relative to Printing of Record.

24. Order of Court sending up Original Exhibits

and Original Exhibits.

25. This stipulation for Praecipe.
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Dated at Anchorage, Alaska, this 4th day of Janu-

ary, 1940.

W. N. CUDDY
Of Attorneys for Plaintiffs-

Appellees

THOMAS M. DONOHOE
Attorney for Appellant-

Defendant

[Endorsed] : Filed Jan. 4, 1940. [114]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD

United States of America,

Territory of Alaska,

Third Division—ss.

I, M. E. S. Brunelle, Clerk of the District Court

for the Territory of Alaska, Third Division, do

hereby certify that the foregoing and hereto an-

nexed 114 pages, numbered from 1 to 114, inclusive,

are a full, true and correct transcript of the records

and files of the proceedings in the above-entitled

cause as the same appears on the records and files

in my office ; that this transcript is made in accord-

ance with the praecipe filed in my office on the 4th

day of January, 1940 ; that the foregoing transcript

has been prepared, examined and certified to by me,

and that the costs thereof, amounting to $22.15, has

been paid to me by Thomas M. Donohoe, counsel

for the appellant herein.
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In testimony whereof, I have hereunto set my
hand and affixed the seal of said Court this 4th day

of January, 1940.

[Seal] M. E. S. BRUNELLE
Clerk of the District Court,

Territory of Alaska, Third

Division

In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 9419

NICK BALABANOFF,
Appellant,

vs.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Appellees.

NOTICE OF MOTION FOR LEAVE TO FILE
AMENDED AND SUPPLEMENTAL AS-

SIGNMENT OF ERRORS

To Messrs. Cuddy and Bunn, Attorneys for

Appellees

:

Please take notice that the undersigned will bring

the attached Motion on for hearing before the above
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entitled Court, in the Court Room of said Court,

in the Post Office Building, 7th and Mission Streets,

in the City and County of San Francisco, State of

California, on the 1st day of April, 1940, at 10

o 'clock a. m. of said day, or as soon thereafter as

counsel may be heard.

W. H. METSON
P. H. McCarthy, jr.

Attorneys for Appellant

By P. H. McCarthy, jr.

[Title of Circuit Court of Appeals and Cause.]

MOTION FOR LEAVE TO FILE AMENDED
AND SUPPLEMENTAL ASSIGNMENT OF
ERRORS

Now comes Nick Belabanoff, appellant herein,

and moves the Court as follows

:

That said appellant be given leave to file herein

the attached Amended Assignment of Errors.

W. H. METSON
P. H. McCarthy, jr.

Attorneys for Appellant

By P. H. McCarthy, jr.

[Endorsed] : Filed Feb. 26, 1940.
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United States Circuit Court of Appeals

for the Ninth Circuit

Excerpt from proceedings of Saturday, April 20,

1940.

Before : Garrecht, Haney and Healy,

Circuit Judges.

[Title of Cause.]

ORDER GRANTING MOTION FOR LEAVE TO
FILE AMENDED AND SUPPLEMENTAL
ASSIGNMENTS OF ERROR

Upon consideration thereof, and by direction of

the Court, it is ordered that the motion of appellant,

heretofore filed on February 26, 1940, and submitted

to this court for consideration and decision on April

1, 1940, for leave to file amended and supplemental

assignments of error, be, and hereby is granted, and

such amended and supplemental assignments of

error tendered with said motion be forthwith filed

by the clerk of this court, and made a part of the

record in the cause.
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In the District Court for the Territory of Alaska,

Third Division

No. A 1061

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Plaintiffs,

vs.

NICK BALABANOFF,
Defendant.

AMENDED ASSIGNMENT OF ERRORS
Comes now the defendant in the above-entitled

action, and files herein the following Assignment of

Errors upon which he will rely in the prosecution

of the appeal herewith petitioned for in said cause

from that portion of the Final Decree made and

entered in this cause on the 22nd day of August,

1939, by the above-entitled Court, wherein said de-

cree determines that the plaintiffs have a first, prior

and superior appropriation in and to the waters of

Nugget Creek, in the Yentna Mining District, Tal-

keetna Recording Precinct, Third Division, Terri-

tory of Alaska, to the extent of three hundred and

sixty miners' inches and insofar as said final decree

restrains and enjoins defendant from taking, divert-

ing or using the waters of said Nugget Creek so as
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to prevent plaintiffs from the free use and enjoy-

ment of the prior appropriation decreed to them.

I.

The Court erred in failing to dismiss the suit in

that the complaint fails to state facts sufficient to

constitute a cause of action, and said failure is con-

trary to law.

II.

The Court erred in failing to dismiss the suit in

view of the Court's expressed doubt as to whether

or not the complaint state facts sufficient to consti-

tute a cause of action and said failure is contrary

to law.

III.

The Court erred in going outside of the pleadings

and said act of said Court is contrary to law.

IV.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows

:

''That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an ap-

propriation of the waters of said Nugget Creek,

and used the same in their mining operations,

to the extent of three hundred sixty (360)

miners' inches, measured in accordance with

the California definition of a miner's inch, and

that such appropriation was first, prior, su-

perior and paramount to any appropriation by

the defendant."
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in that it does not appear from the evidence that the

capacity of plaintiffs' ditch at the time of the com-

mencement of the suit or at any time, was sufficient

to carry three hundred and sixty (360) miners'

inches of water or any, or at all, and said Finding

is not supported by the evidence and is contrary

to law.

V.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows

:

''That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an

appropriation of the waters of said Nugget

Creek, and used the same in their mining oper-

ations, to the extent of three hundred sixty

(360) miners' inches, measured in accordance

with the California definition of a miner's inch,

and that such appropriation was first, prior,

superior and paramount to any appropriation

by the defendant."

in that it does not appear from the evidence that

the plaintiffs at the time of the commencement of

the action or at any time, ever used or appropriated

three hundred sixty (360) miners' inches of water

or at all and said Finding is not supported by the

evidence and is contrary to law.

YI.

The Court erred in making its Finding of Fact,

paragraph IV reading as follows

:
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'^That the plaintiffs, and their predecessors

in interest, prior to the year 1917, made an ap-

propriation of the waters of said Nugget Creek,

and used the same in their mining operations,

to the extent of three hundred sixty (360)

miners' inches, measured in accordance with

the California definition of a miner's inch, and

that such appropriation was first, prior, su-

perior and paramount to any appropriation by

the defendant."

upon the ground that said Finding is not supported

by the evidence and is contrary to law.

VII.

The court erred in making its Finding of Fact,

paragraph V reading as follows:

"That the defendant subsequently appropri-

ated from the waters of said Nugget Creek, and

used in his mining operations, water in the

amount of three hundred (300) miners' inches,

measured in accordance with the California

definition of a miner's inch, and that such ap-

propriation was junior to the appropriation of

defendant (sic plaintiff) mentioned in para-

graph IV above."

insofar as such Finding is that defendant's appro-

priation was subsequent to that of plaintiffs upon

the ground said Finding is not supported by the evi-

dence and is contrary to law.
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VIII.

The Court erred in making and ordering en-

tered in this cause its Final Decree on the 22nd

day of August, 1939, with respect to that portion

which determines that the plaintiffs have a first,

prior and superior appropriation in and to the

waters of Nugget Creek, in the Yentna Mining

District, Talkeetna Recording Precinct, Third Di-

vision, Territory of Alaska, to the extent of three

hundred sixty miners' inches, measured in accord-

ance with the California definition of a miner's

inch and, insofar as said final decree restrains and

enjoins defendant from taking, diverting or using

the waters of said Nugget Creek so as to prevent

plaintiffs from the free use and enjoyment of their

prior appropriation upon the ground that said

decree is not supported by the evidence and is con-

trary to law.

IX.

That the Court erred in refusing to find that the

defendant had a first, prior and superior appropri-

ation to the plaintiffs in and to the waters of said

Nugget Creek as shown by the evidence and the

law herein.

X.

The Court erred in failing to find that whatever

rights the plaintiffs had were abandoned as shown

by the evidence and said failure to so find is con-

trarv to law.
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XI.

The Court erred in failing to find that defendant

had a natural right to have the water in said Nug-

get Creek go through his claim and claims con-

tiguous thereto, contrary to the evidence and law

herein.

XII.

That the Court erred in failing to find that the

defendant's riparian rights were prior and su-

perior to any appropriation that may have been

made by plaintiffs as shown by the evidence and

law herein.

XIII.

That the Court erred in making and ordering

entered its Conclusions of Law, paragraphs II,

III and IV, upon the ground that the same are not

supported by the evidence and are contrary to

law.

XIV.

That the Court erred in refusing to give effect

to Section 367, Compiled Laws of Alaska, 1933,

and in refusing to find that the defendant was a

prior locator of both boundaries of said Nugget

Creek and as such entitled to the use of all waters

of such stream for mining purposes.

XV.
That the Court erred in refusing to limit the

amount of the water appropriated by plaintiffs to

the caj)acity of the ditch used by them to carry
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the water so appropriated contrary to the evidence

and the law.

Dated at San Francisco, California, this 26th day

of February, 1940.

W. H. METSON,
P. H. McCarthy, jr..

Attorneys for Defendant-Appellant.

By P. H. McCarthy, jr.

[Endorsed]: Filed Apr. 20, 1940. Paul P.

O'Brien, Clerk.

[Endorsed]: No. 9419. United States Circuit

Couii; of Appeals for the Ninth Circuit. Nick Bala-

banoff. Appellant, vs. R. H. Kellogg, C. P. Morgan,

Pearl E. Kellogg, Josephine L. Kellogg, Laurence

Sowles and Martha Aldrich, doing business under

the firm name and title of Cache Creek Mining Com-

pany, Appellees. Transcript of Record. Upon Ap-

peal from the District Court for the Territory of

Alaska, Third Division.

Filed January 15, 1940.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 9419.

NICK BALABANOFF,
Appellant,

V.

R. H. KELLOGG, C. P. MORGAN, PEARL E.

KELLOGG, JOSEPHINE L. KELLOGG,
LAURENCE SOWLES and MARTHA AL-

DRICH, doing business under the firm name

and title of CACHE CREEK MINING COM-
PANY,

Appellees.

POINTS UPON WHICH APPELLANT IN-

TENDS TO RELY AND DESIGNATION OF
NECESSARY PARTS OF THE RECORD.

Pursuant to Rule 19, Section 6 thereof. Rules of

the United States Circuit Court of Appeals for

the Ninth Circuit, appellant hereby designates as

points on which he intends to rely on appeal, each

and every, all and singular the Assignments of

Error herein filed, and such Amended Assignments

of Error as by the above entitled Court may be

granted upon Motion of Appellant this day filed

herein.

And said appellant designates as the parts of the

record which he thinks necessary for the consid-

eration thereof the following:
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Complaint

;

Older allowing Amendment by Interlinea-

tion;

Opinion

;

Answer

;

Reply

;

Opinion

:

Findings of Fact and Conclusions of Law;

Decree

:

Petition for Appeal:

Assignment of EiTors or such Amended As-

signment of ErroK as said Appellant may
by the above entitled Court be pennitted

to file herein:

Citation on Appeal;

Statement of Points on which Appellant in-

tends to rely on this Appeal;

Service of Citation on Appeal

:

Motion and Order Granting Time to File

Bill of Exceptions (August 22. 1939^ :

Order Extending Time (November 13. 1949) ;

Order Extending Time (January 4, 1940) ;

Bill of Exceptions and the S^tatement of

Evidence

:

Order Settling and Certifying Bill of Ex-

ceptions ;

Stipulation re Statement of Evidence:

Order Approving Condensed Statement of

Evidence

;

Stipulation re Printing Record;
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Order of District Court Sending Up Original

Exhibits

;

Stipulation for Praecipe.

Dated at San Francisco, California, the 26th day

of February, 1940.

W. H. METSON,
P. H. McCarthy, jr..

Attorneys for Appellant.

By P. H. McCarthy, jr.

[Title of Circuit Court of Appeals and Cause.]

State of California,

City and County of San Francisco—ss.

E. H. Orr, being first duly sworn, says: That

affiant is a citizen of the United States and a resi-

dent of the County of Alameda, State of Cali-

fornia; that affiant is over the age of twenty-one

years, and is not a party to the within and above

entitled action; that affiant's business address is

518 Balboa Building, San Francisco, California;

that on the 26th day of February, 1940, affiant

served copy of the attached papers in said action

by placing a true copy thereof in an envelope ad-

dressed to the attorneys of record for said Appel-

lees at the address of said attorneys as follows:
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Messrs. Cuddy and Biinn,

Attorneys at Law,

Anchorage,

Territory of Alaska,

and by then sealing said envelope and depositing

the same ''Register and Return Receipt Requested"

with postage thereon fully prepaid, in the United

States Post Office at San Francisco, California,

where is located the office of the attorneys for the

person for whom said service was made.

That there is delivery service by United States

mail at the place so addressed or there is a regular

commmiication by mail between the place of mail-

ing and the place so addressed.

E. H. ORR.
Subscribed and sworn to before me this 26th day

of February, 1940.

[Seal] FLORA HALL,
Notary Public in and for the City and Coimty of

San Francisco, State of California.

[Endorsed]: Filed Feb. 26, 1940. Paul P.

O'Brien, Clerk.




